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I congratulate the people of this commonwealth, especially 
the provost, trustees, professors and students of the University 
of Pennsylvania, on the auspicious character of the present 
occasion. We are assembled to manifest our interest in the 
dedication of a new and magnificent building for the use of those 
in this university who impart and receive instruction in the 
science of law. All who have contributed in aid of its erection 
are entitled to the thanks of the lovers of liberty. When I 
speak of liberty, I mean such liberty as is enjoyed in our coun- 
try. This fair land is in a peculiar sense the home of free- 
dom—the freedom that takes account of man as man, that 
tolerates no government which does not rest upon the consent of 
the governed, and recognizes the right of all persons within its 
jurisdiction, of whatever race, to the equal protection of the laws 
in every matter affecting life, liberty or property. In the vindi- 
cation of those principles the American people will always need, 
as they have always had, the earnest, energetic support of the 
legal profession. Indeed, it is not too much to say that those 
who give their lives to the study, practice and administration of 
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the law constitute the active corps of the great army of free- 
dom. If they fall away from the line of duty and as a body 
become false to the essential guarantees of life, liberty and 
property —if from want of courage or principle they retire 
before the advancing hosts of communism and anarchy — we 
may expect our freedom to be displaced by despotism and law- 
lessness. Only the ignorant or narrow-minded inveigh against 
lawyers as a class; for candid students of history admit that in 
every crisis in which freedom has been put in peril by bad men 
or bad governments, judges and lawyers have stood forth as 
fearless champions of right and justice, as enemies of wrong 
"and oppression. This has never been more distinctly illustrated 
than in the lives of judges and lawyers of this imperial common- 
wealth. Pennsylvania may well take pride in the fact that no 
State of the Union has given to the world a larger number of 
eminent judges and lawyers. Among those who have adorned 
the bench I may name Wilson, Baldwin, Grier, Strong, 
McKean, William Tilghman, Gibson, Sharswood, Black, 
Thompson and Cadwalader. Among those who possessed extra- 
ordinary ability and learning as lawyers may be mentioned 
Ingersoll, Edward Tilghman, Rfwle, Binney, Sergeant, Mere- 
dith, Campbell and Biddle. The memory of those distinguished 
men is warmly cherished. You of that profession in Pennsyl- 
vania may without boasting say to your brethren of other States, 
Match them if you can — surpass them you cannot. 

When I accepted the invitation to deliver an address on this 
occasion my first thought was to trace the history of the Univer- 
sity of Pennsylvania and speak of the men whom it had trained 
and sent out into the various walks of life. But that thought 
was abandoned because it was found that those who had gradu- 
ated from the University and shed honor upon its instructors were 
too numerous to be mentioned upon any one occasion. 

It finally occurred to me as appropriate to this meeting to 
speak of the public career of James Wilson, and particularly of 
the principles of constitutional law for which he always stood. 
I was moved to this by the fact that he was the first professor 
in a College of Law which was established in this city in the last 
century and was subsequently merged into the University of 
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Pennsylvania. It is an interesting fact that President Wash- 
ington and his cabinet and the leading members of Congress 
attended the opening lecture of Professor Wilson. Those lec- 
tures have been preserved, and are familiar to every student of 
constitutional law. But he was not distinguished alone as a 
pioneer in American jurisprudence. He was a member of the 
Second Congress that assembled in this city in May, 1775 and 
continued in that branch of the public service for some years. 
He was a signer of the Declaration of Independence, a prominent 
member of the convention that framed the present Constitution 
of the United States, and, by appointment of Washington, an 
Associate Justice of the Supreme Court of the United States. 
When the University of Pennsylvania is mentioned, we of the 
legal profession at once think of its most eminent professor of 
law. And as the university is about to enter upon a wider 
career of usefulness it is well to recall some of the services ren- 
dered by that remarkable man, and referred to the principles by 
which his public career was guided. In doing this I must omit 
all reference to his earlier life, except to say that in 1774, when 
only thirty-two years of age, in a pamphlet relating to the legis- 
lative authority of the British Parliament and which attracted 
great attention, Wilson disclosed the broad ground upon which 
his political faith rested, by declaring that all men — not some 
men, not men of any particular race or color, but * all men are 
by nature equal and free’’—the same great principle sub- 
sequently embodied in the Declaration of Independence. 

I come at once to the period when the question as to the for- 
mation of a new government in place of that established by the 
Articles of Confederation was agitated. The history of that 
momentous period could not be written without referring to 
James Wilson and the distinguished position he occupied. He 
and every statesman of that day recognized the inherent weak- 
ness of the organization then existing and the absolute necessity 
for a better form of government. The Articles of Confedera- 
tion, although contemplating perpetual union, were addressed to 
the States by name. They declared that each State retained its 
sovereignty, freedom and independence, and also every power, 
jurisdiction and right not by those articles expressly delegated 
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to the United States in Congress assembled. That restriction 
closed the doors against all implied powers, however necessary 
they might be to the effective exercise of the powers expressly 
granted. The articles established a mere league between 
sovereign States. All expenses incurred for the common de- 
fense or the general welfare were to be defrayed out of funds to 
be supplied by taxes levied by the States. While to the govern- 
ment created by them was committed the duty of maintaining 
the unity of the country in time of war, it had no power in and 
of itself to raise the money necessary to accomplish that end. 
It could not lay and collect taxes. It leaned entirely upon the 
States in their sovereign capacities. If for any cause one State 
refused to furnish its part of the money necessary to defray the 
general expenses, Congress was without power to compel any 
affirmative action. This defect was sorely felt during the Revo- 
lutionary War; and when the common enemy recognized the 
independence of America, there arose on all sides a cry for a 
government that would be one in fact, as well as in name. The 
situation was described with great force by Mr. Justice Story, 
when he declared that ** Congress in peace was possessed of but 
a delusive and shadowy sovereignty, with little more than the 
empty pageantry of office. They were, indeed, clothed with 
authority of sending and receiving ambassadors ; of entering into 
treaties and alliances; of appointing courts for the trial of 
piracies and felonies on the high seas; of regulating the public 
coin; of fixing the standard of weights and measures; of regu- 
lating trade with the Indians; of establishing post offices; of 
borrowing money and emitting bills of credit; of ascertaining 
and appropriating the sums necessary for defraying the public 
expenses, and of disposing of the westernterritory. And most of 
these powers required for their exercise the assent of nine States. 
But they possessed not the power to raise any revenue, to lay any 
tax, to enforce any law, to secure any right, to regulate any trade, 
or even the poor prerogative of commanding means to pay its own 
ministers at a foreign court. They could contract debts, but 
they were without means to discharge them. They could 
pledge the public faith, but they were incapable of redeeming 
it. They could enter into treaties, but every State in the Union 
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might disobey them with impunity. They could contract 
alliances, but they could not command men or money to give 
them vigor. They could institute courts for piracies and fel- 
onies on the high seas, but they had no means to pay the judges 
or the jurors. In short, all powers which did not execute 
themselves were at the mercy of the States and might be 
trampled upon with impunity.’’ Washington said the Confed- 
eration was ‘‘a half-starved, limping government, always mov- 
ing upon crutches and tottering at every step; ’’ and that what 
was needed was an indissoluble union of States, with power in 
the Federal head to regulate and govern the general concerns 
of the country, the States retaining control of all matters of a 
local character. The Confederation has been well described as 
a government that had power to declare everything, without the 
power to do anything. Wilson and the statesmen of his day 
demanded the creation of a government with authority to exert 
every power conferred upon it against all comers whether States 
or armed combinations of individuals. Of course many deemed 
it impossible for the patriots of the Revolutionary period to 
establish, much less to maintain, such a government. But if 
the pessimists of those times could look over this country now 
extending from ocean to ocean, with more than seventy five 
millions of prosperous, happy and contented people, all stand- 
ing under one flag, all obedient to the same Constitution, so 
strong that there are none to molest or to make them afraid, 
they would see that they had misapprehended the capacity of 
our fathers to lay the foundation of free institutions grounded 
upon the principle, vital in our republican system, of local rule 
in respect of local matters, and national rule in respect of national 
matters. 

It was in this city, in a building still standing, Independence 
Hall, the convention met that gave to America the matchless 
Constitution under which our people have lived for more than a 
century. James Wilson was often heard in that historic hall — 
in support of the essential principles of sound government. He 
was recognized as the most learned member of that notable 
body. Webster said that justice was the great interest of man 
on earth. Of justice as illustrated by the science of the law 
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Wilson had been an earnest devotee from his early manhood. 
In the highest and best sense he was a great lawyer. Still 
more, he had become a master in the science of government. 
He was therefore pre-eminently qualified to take part in laying 
the foundations of institutions under which the rights of man 
would be secure against the assaults of power. What a privi- 
lege it was to look upon that convention of patriots and states- 
men—the wisest assemblage of public servants that ever 
convened at any time in the history of the world. 

The convention met in September, 1787, all the States except 
one being represented. Its composition and the record of its 
proceedings will always interest the student of American his- 
tory. Its President was Washington. Besides Wilson, its most 
conspicuous members were Franklin, Robert Morris, Madison, 
Mason, King, Sherman, Hamilton, Paterson, Dickinson, Rut- 
ledge, and the Pinckneys. 

We have the authority of the historian McMaster for saying 
that ‘‘hardly one of them but had sat in some famous assem- 
bly, had signed some famous document, had filled some high 
place, or had made himself conspicuous for learning, for schol- 
arship, or for signal services rendered in the cause of liberty. 
One had framed the Albany plan of Union, some had been mem- 
bers of the Stamp Act Congress of 1763, the names of others 
appear at the foot of the Declaration of Independence and at 
the foot of the Articles of Confederation ; two had been Presi- 
dents of Congress; seven had been or were then Governors of 
States; twenty-eight had been members of Congress; one had 
commanded the armies of the United States; another had been 
superintendent of finance; a third had been repeatedly sent on 
important missions to England, and had long been Minister to 
France.”’ 

The solemn responsibility which the members of the Consti- 
tutional Convention felt appears from a letter of the celebrated 
George Mason, in which he said: ‘* May God grant we may be 
able to gratify them by establishing a wise and just government. 
For my own part I never before felt myself in such a situation, 
and declare I would not upon pecuniary motives, serve in this 
Convention for a thousand pounds per day. The revolt from 
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Great Britain and the formation of our new government at that 
time were nothing compared with the great business now before 
us. There was then a certain degree of enthusiasm, which in- 
spired and supported the mind; but to view, through the calm 
and sedate medium of reason, the influence which the establish- 
ments now proposed may have upon the happiness or misery of 
millions yet unborn, is an object of such magnitude as absorbs, 
and in a manner suspends, the operations of the human under- 
standing.’’ ‘*The establishment of a constitution,’ said 
Hamilton, ‘‘ in time of profound peace, by the voluntary con- 
sent or a whole people, is a prodigy to the completion of which 
I look forward with trembling anxiety.’’ 

The Constitution as framed was far from being satisfactory 
to every member of the convention. But there pervaded the 
body a spirit of amity and concession. All believed that upon 
the acceptance of the proposed Constitution depended the Union 
of the States and the existence of our liberties — for all felt 
that a common government with ample power to deal with 
matters that concerned the people of all the States was abso- 
lutely necessary to preserve the fruits of the struggle for inde- 
pendence. Said Hamilton: ** I am anxious that every member 
should sign. A few by refusing may do infinite mischief. No 
man’s ideas are more remote from the plan than my own are 
known to be; but is it possible to deliberate between anarchy 
and convulsion on one side, and the chance of good to be expected 
from the plan on the other? ”’ 

The closing scenes of the convention must have possessed 
extraordinary interest for those present. Just before the dele- 
gates signed the Constitution, the venerable Franklin, then past 
eighty years, fearing that some hesitated to sign, said: ‘* The 
opinions I have had of its errors, I sacrifice to the public good. 
Within these walls they were born, and here they shall die. If 
every one of us, in returning to our constituents, were to report 
the objections he had made to it, and endeavor to gain partisans 
in support of them, we might prevent its being generally received, 
and thereby lose all the salutary effects and great advantages 
resulting naturally in our favor, among foreign nations as well 
as among ourselves, from our real or apparent unanimity. 
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Much of the strength and efficiency of any government in pro- 
curing and securing happiness to the people depends on 
opinion — on the general opinion of the goodness of the gov- 
ernment, as well as of the wisdom and integrity of its 
governors. I hope, therefore, that for our own sakes as part 
of the people, and for the sake of our posterity, we shall act 
heartily and unanimously in recommending this Constitution 
wherever our influence may extend, and turn our future 
thoughts and endeavors to the means of having it well ad 
ministered.”” And we have the authority of Madison for this 
interesting circumstance: ‘* Whilst the last members were 
signing, Dr. Franklin, looking towards the President’s chair, at 
the back of which, on the wall, a rising sun happened to be 
painted, observed to a few members near him that painters had 
often found it difficult in their art to distinguish a rising from 
a setting sun. ‘I have,’ said he, ‘often and often, in the 
course of the session, and the vicissitude of my hopes and fears 
as to its issue, looked at that sun behind the President, without 
being able to tell whether it was rising or setting; but now, at 
length, I have the happiness to know that it is arising and not a 
setting sun.’ 

Another interesting fact has been stated in connection with the 
closing scenes of the convention. In the diary of Washington — 
the anniversary of whose birthday we celebrate to-morrow — it 
is recorded that, on the evening of the day when the convention 
finally adjourned, he retired at an early hour ‘‘ to meditate on 
the momentous work which had been executed ’’ — an eloquent 
picture unconsciously drawn for us with his own hand. We 
may well believe that the deep, calm nature of that man of 
massive mould was profoundly stirred when, at the close of that 
memorable day, he looked forward into the future and attempted 
to forecast the destiny of his beloved country under the form of 
government proposed for its adoption. If the work then executed 
appeared to him to be momentous in its character and probable re- 
sults, how much moreso does it appear to us as we look back over 
the wonderful history of this wonderful nation! When we think 
of what he did for our country, we cannot be surprised at the esti- 
mate placed upon him by Gladstone. In a letter written by that 
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distinguished statesman as late as 1884, he said: ‘ If among the 
pedestals supplied by history for public characters of extra- 
ordinary nobility and purity, I saw one higher than all the rest, 
and if I were required at a moment’s notice to name the fittest 
occupant of it, I think my choice, at any time during the last 
forty-five years, would have lighted, and it would now light, 
upon Washington.” 

We come now to the period when the people of the original 
States were considering whether they would accept or reject the 
proposed Constitution. The struggle was one of surpassing in- 
interest. Every conceivable objection was raised against the 
adoption of the Constitution. It was a hand-to-hand contest, 
and in the front rank of the friends of the proposed Union was 
James Wilson. Upon the result, the advocates of the Constitu- 
tion felt, depended all that was worth preserving. 

The chief interest centered around the conventions in Pennsyl- 
vania, Massachusetts, Virginia and New York, the most power- 
ful and influential of the States. By the terms of the submis- 
sion the Constitution went into effect when nine States had 
adopted it. 

In the Pennsylvania convention the recognized leader of the 
constitutional forces was Wilson, the only member of that body 
who had been a member of the convention that framed the 
Constitution. Standing with him in that memorable contest 
was Thomas McKean, an able statesman and an enlightened 
jurist, who was declared by John Adams to be one of the best 
tried and foremost pillars of the Revolution. His speeches in 
that convention have been characterized as the most comprehen- 
sive and luminous commentaries on the Constitution that have 
come down from that period. In his late work onthe American 
Commonwealth, Bryce expressed the opinion that Wilson’s 
speeches ‘‘ in the Pennsylvania Ratifying Convention, as well as 
in the great Convention of 1787, display an amplitude and pro- 
fundity of view in matters of constitutional theory which place 
him in the front rank of political thinkers of his age.’’ Those 
of the opposition whom Wilson met in debate in the Pennsyl- 
vania Convention were men of marked ability and undoubted 
courage. The Constitution, he frankly stated, was not in every 
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respect what was desired. ‘* But,’’ he said, ‘* when I reflect how 
widely men differ in their opinions, and that every man — and 
the observation applies likewise to every State— has an equal 
pretension to assert his own, I am satisfied that anything nearer 
to perfection could not have been accomplished. If there are 
errors, it should be remembered that the seeds of reformation 
are sown in the work itself, and the concurrence of two-thirds 
of the Congress may at any time introduce alterations and 
amendments. Regarding it then in every point of view, with a 
candid and disinterested mind, I am bold to assert that it is the 
best form of government which has ever been offered to the 
world.’’ In reply to the suggestion that the Constitution 
proposed for acceptance worked the destruction of the State 
governments, Wilson declared the contrary to be capable of 
demonstration, saying that ‘‘ the State governments must exist, 
or the general government must fall amidst their ruins.’’ Allud- 
ing to certain observations of Mr. Findley, he said: ‘* His posi- 
tion is, that the supreme power resides in the States, as 
governments, and mine is, that it resides in the people as the 
fountain of government; that the people have not — that the 
people mean not — and that the people ought not, to part with 
it to any government whatsoever. In their hands it remains 
secure. They can delegate it in such proportions, to such 
bodies, on such terms and under such limitations, as they think 
proper. I agree with the members in opposition, that there 
cannot be two sovereign powers on the same subject.’’ ‘* My 
position is, sir, that in this country the supreme, absolute and 
uncontrollable power resides in the people at large; that they 
have vested certain proportions of this power in the State gov- 
ernments, but that the fee simple continues, resides and re- 
mains with the body of the people.’’ 

All are familiar with the history of the memorable debate in 
the Senate of the United States between the expounder of the 
Constitution and those holding that the general government 
was a mere league or compact between sovereign States from 
which any State could withdraw at pleasure, and thereby dis- 
solve the Union ordained and established by the people of the 
United States. But Webster was not the first statesman who ex- 
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pressed the thought that this government was not a mere league 
or compact between sovereign States, although it devolved upon 
him to demonstate — and all America now agrees that he did 
demonstrate, with the unsurpassed power of logic, reasoning 
~ and eloquence —that the Union could not be legally dissolved 
by the act of any State, or any combination of States and could 
only be overturned by revolution. Wilson, in the Pennsylvania 
Convention of 1787, had, long before that debate, said: ‘+ This, 
Mr. President, is not a government founded upon compact ; it is 
founded upon the power of the people. * * * The system 
itself tells you what it is; it is an ordinance and establishment 
of the people. I think that the force of the introduction to the 
work must by this time have been felt. It is not an unmeaning 
flourish. The expressions declare, in a practical manner, the 
principle of this Constitution. It is ordained and established by 
the people themselves; and we who give our votes to it, are 
merely the proxies of our constituents. We sign it as their 
attorneys, and as to ourselves we agree to it as individuals.”’ 
‘* This system, sir, will make us a nation, and put it in the 
power of the Union to act as such. We will be considered as 
such by every nation in the world. We will regain the confi- 
dence of our own citizens and command the respect of others.”’ 

am astonished,’’ exclaimed Wilson in debate, ‘‘ to hear 
the ill-founded doctrine that States alone ought to be repre- 
sented inthe Federal government; these must possess sovereign 
authority, forsooth, and the people be forgot! No; let us 
reascend to first principles. * * * Thepeople of the United 
States are now in the possession and exercise of their original 
rights, and while this doctrine is known and operates we shall 
have a cure for every disease.’’ ‘*The streams of power,”’ 
he said, ‘‘run in different directions, but they all originally 
flow from one abundant fountain. In this Constitution all 
authority is derived from thepeople.’’ In one of his last appeals 
to the convention for the ratification of the proposed Constitu- 
tion, he said: ‘* By adopting this system, we shall probably lay 
a foundation for erecting temples of liberty in every part of the 
earth. It has been thought by many that on the ‘success of the 
struggle America has made for freedom, will depend the exer- 
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tions of the brave and enlightened of other nations. The 
advantages resulting from this system will not be confined to the 
United States; it will draw from Europe many worthy charac- 
ters, who pant for the enjoyment of freedom. It will induce 
princes, in order to preserve their subjects, to restore to them 
a portion of that liberty of which they have for so many ages 
been deprived. It will be subservient to the great designs of 
providence, with regard to this globe, in the multiplication of 
mankind, their improvement in knowledge, and their advance- 
ment in happiness.”’ 

In view of these declarations by Wilson as to the scope of the 
Constitution presented for adoption or rejection by the people of 
the States, one cannot be surprised that when he became an 
associate justice of the Supreme Court of the United States he 
said in one of his opinions: ‘* Whoever considers, in a combined 
and comprehensive view, the general texture of the Constitution, 
will be satisfied that the people of the United States intended to 
form themselves into a nation for national purposes. They 
instituted for such purposes a national government complete in 
all its parts, with powers legislative, executive and judicial; and 
in all those powers extending over the whole nation.”’ 

Wilson and his associates succeeded in the Pennsylvania Con- 
vention; for that body, representing the people of that com- 
monwealth, accepted the Constitution by a vote of forty-six 
to twenty-three. Accompanied by the president and vice- 
president of the State, members of Congress, the faculty 
of the university and other officials, the members of the 
convention proceeded to the court house, and the ratification 
was read to an immense concourse of people. Cannon were 
fired and the bells on public buildings and churches were rung as 
evidence of the popular joy. This happy result was mainly due 
to Wilson. Bancroft the historian has gone so far as to say in 
reference to Wilson’s services in the Pennsylvania Convention, 
that ‘‘ but for one thing, without doubt, Pennsylvania would 
have refused to have ratified the Constitution, and that one 
incident marks alike the technical knowledge, the compre- 


hensive grasp, and the force of argument, of this great 
man.”’ 
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In the Massachusets Convention the leaders in debate were 
King, Ames and Parsons. The final vote was one hundred and 
eighty-seven for and one hundred and sixty-eight against the 
acceptance of the Constitution. A change of ten votes would 
- have produced a different result. The acceptance of the Con- 
stitution by Massachusetts although unconditional was accom- 
panied by resolutions expressing its opinion that the adoption of 
certain amendments and alterations ‘‘ would remove the fears 
and quiet the apprehensions of many of the good people of the 
commonwealth, and more effectually guard against an undue 
administration of the Federal government.”’ 

In Virginia there was a long and bitter contest. Washington 
was not in the convention, but he was the real commander of 
the Virginia Constitutional forces. Indeed, from his quiet 
retreat at Mount Vernon he conducted the campaign for 
the constitution throughout the whole country. To Patrick 
Henry he transmitted a copy of the Constitution, confessing 
that while it did not contain all that he desired, its adoption was 
of the last consequence. ‘‘ From a variety of concurring 
events,’’ he wrote, ‘‘ it appears to me that the political concerns 
of this country are in a manner suspended by a thread,”’ and if 
nothing had been agreed upon by the convention, ‘* anarchy 
would soon have ensued, the seeds being deeply sowed in every 
soil.””, To Edmund Randolph he declared that the proposed 
Constitution ‘* or a dissolution of the Union awaits our choice, 
and is the only alternative before us.’’ To Lafayette he 
wrote: ‘‘ There is no alternative, no hope of alteration, no 
intermediate resting place between the adoption of the Consti- 
tution and a recurrence to an unqualified state of anarchy, with 
all of its deplorable consequences.’’ The leaders in the Vir- 
ginia convention for the Constitution were Madison, Pendleton, 
Randolph, Nicholas and Marshall. The opposition was led by 
Henry, Lee, Grayson, Monroe and Mason, who opposed the 
acceptance of the Constitution in the belief that it tended to 
the destruction of the States, by creating a vast, consolidated, 
all-powerful central government, that would ultimately over- 
throw the principle of local government for local affairs. The 
position these men took did not prove them to be wanting in 
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patriotism; for they were foremost throughout the Revolution- 
ary period in asserting the rights of American freemen. 

The position in which the Virginia convention was placed was 

_ very peculiar. While the debate was in progress, it was known 
that eight States had accepted the Constitution. The others 
were supposed to be holding back to see what Virginia would 
do. The final vote was eighty-nine for and seventy-nine against 
the Constitution. When the friends of the Constitution pre- 
vailed it was supposed that Virginia was the ninth State to 
accept. But in fact, unknown to the members of that conven- 
tion, New Hampshire had accepted the Constitution before 
Virginia. As soon as New Hampshire voted for it, a messenger 
was sent to Virginia to carry the good news to the friends of 
the Constitution there; and as soon as Virginia accepted it a 
messenger was sent to New Hampshire to notify its friends 
there and give them encouragement. These messengers passed 
each other on their respective routes, without meeting. So that 
New Hampshire and Virginia each voted in ignorance of what 
the other had done. 

The struggle in the New York convention was extraordinary 
in every view. When the convention met there was a very 
large majority under the lead of strong men against accepting 
the Constitution. The minority was led by Alexander Hamil- 
ton. A writer has said that the debates in the New York con- 
vention were like a ‘* Homeric battle, Hamilton against a host; ”’ 
that his mind, ‘like an ample shield, took all their darts, with 
verge enough formore.’’ Unfortunately, there is no full report 
of that great debate. But it has come to us from that time 
that the display of intellectual power in those debates by young 
Hamilton was most extraordinary — the more so because he did 
not altogether approve the plan of government devised by the 
Constitution and had accepted it only from a high sense of duty 
and patriotism. It has been said of him that ‘‘ of all men who 
have ever lived in the United States, his was the most complete 
mind. He seemed to absorb information. Upon any subject 

he could leap fully armed into the saddle, ready to meet all 

comers. If right, he was irresistible; if wrong, master of 
sophistry, he was almost irrefutable.’’ Talleyrand, who was 
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acquainted with all the celebrated men of his day, said that the 
greatest he had ever known were Napoleon, Fox and Hamilton, 
and that Hamiltoy was the first. 

As the debate in New York was about to close, the news — 
came that New Hampshire had accepted the Constitution. That 
information was brought by the messenger sent to Virginia, 
who stopped en route in New York. And when in a day or so 
the news came that Virginia had also accepted the Constitution 
the opposition in New York gave way. New York did not 
‘accept the Constitution in distinct and unqualified terms. But 
its acceptance was legally sufficient. The vote was thirty for to 
twenty-seven against acceptance. In the circular letter sent by 
New York to the governors of the States we find these words: 
‘Our attachment to our sister States, and the confidence we 
repose in them, cannot be more forcibly demonstrated than by 
acceding to a government which many of us think very imper- 
fect, and devolving the power of determining whether that 
government shall be rendered perpetual in its present form, or 
altered agreeably to our wishes and a minority of the States with 
whom we unite.” 

Thus was born the present Union of the States. The pre- 
dictions of those who prophesied evil from its creation have 
not been verified. The hopes of those who said it would pre- 
serve all that had been won by the War for Independence have 
been more than fulfilled. It is a safe government because its 
powers are enumerated. It is a strong government because its 
powers are sufficient to accomplish the object of its creation — 
strong also because it really rests upon the consent of the 
people. 

The secret of the success that attended the framing of the 
Constitution was well expressed by James Russell Lowell, when, 
in his address in England on Dethocracy, he said: ‘* They [the 
framers of the Constitution] had a profound disbelief in theory, 
and knew better than to commit the folly of breaking with the 
past. They were not seduced by the French fallacy that a new 
system of government could be ordered like a new suit of 
clothes. They would have as soon thought of ordering a new 
suit of flesh and skin. It is only on the roaring loom of time 
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that the stuff is woven for such a vesture of their thought and 
experience as they were meditating.”’ 

This work of the fathers is not however to be underrated 
because largely based upon experience. For, as said by David 
Hume in one of his essays, ‘‘ to baldnce a large estate or society, 
whether monarchical or republican, on general laws, is a work 
of so great ditticulty that no human genius, however compre- 
hensive, is able by the mere dint of reason and reflection to 
effect it. The judgment of many must unite in the work; 
experience must guide their labor; time must bring it to per- 
fection; and the feeling of inconveniences must correct the 
mistakes which they inevitably fall into in their first trials and 
experiments.”’ 

Let us examine for a few moments the distinguishing features 
of the old government that Wilson assisted in displacing and of 
the new government that he aided in establishing. As already 
observed, the Articles of Confederation were addressed to the 
State governments, while the Constitution speaks to individuals 
as well as to States. Under the Articles of Confederation 
it was, ** We, the States,’’ while under the Constitution it is, 
*¢ We, the People of the United States.”” The Union created 
by the Constitution does not depend upon the will of any State 
or combination of States. It cannot be laid aside at pleasure. 
It has within itself the means of perpetuating its own existence. 
Its hand reaches to the remotest corners of the Republic, and its 
power compels obedience to the Constitution as the supreme 
law of the land, anything in the Constitution or laws of any 
State to the contrary notwithstanding. When the government 
of the United States acts within the limits of the powers con- 
ferred upon it, it acts for all the people. No State can absolve 
any citizen from obedience to the rightful authority of the 
Union. 

Inthe time of the Confederation a squad of discontented 
soldiers, less than one hundred in number, appeared in front of 
Independence Hall in which Congress was sitting and demanded 
the enactment of certain measures, thereby compelling that 
body, for the personal safety of its members, to change its place 
of meeting from Philadelphia to New Jersey. There was no 
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power to protect even Congress in the discharge of its great 
functions. Pennsylvania did not interpose, and its executive 
did not care to come into conflict with his fellow-citizens. The 
spectacle was thus presented of the’'Congress of the Confedera- 
tion fleeing before a mob contemptible in numbers, however 
honest in purpose. 

Early in the history of the present national government some 
citizens of this commonwealth, being displeased with laws 
enacted by Congress for purposes of revenue, organized ona 
large scale what was called the Whisky Rebellion. They had 
many apologists in leading politicians who addressed them as the 
‘¢ dear people ’’ whose rights were being destroyed by a despotic 
government. But Washington was at the head of affairs, and 
Hamilton was at his side. The Father of his Country deter- 
mined to vindicate the majesty of the law and sent troops under 
Light Horse Harry Lee to the scene of disturbance. The mis- 
guided insurrectionists dispersed as the national troops bearing 
the flag of the Union approached the locality of the disturbance. 

In 1861, when it was sought by armed force to take the life 
of the nation, there was power in the government of the Union 
to reinstate the national authority over every foot of our terri- 
tory. In that hour of peril to all that was dear to America, the 
gallant sons of Pennsylvania were well tothe front. The people 
of this commonwealth will always cherish the memory of those 
brave soldiers of the Union. That they did not die in vain, that 
the American people were able to preserve the national life, that 
we have now a union of hearts and a union of hands, is due to 
the fact that the fathers established a government that could 
preserve its own life and enforce its own authority. 

And what power, let me ask, was given to that government 
that ought not to have been given to it, or that any one would 
now take from it? - The power to lay and collect taxes, duties, 
imposts and excises, for the purpose of paying the debts and 
providing for the common defense and the general welfare 
of the United States; to borrow money on the credit of 
the United States; to regulate commerce with foreign nations 
and among the several States; to establish an uniform rule 
of naturalization; to pass uniform laws on the subject of 
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bankruptcies; to coin money, and to regulate the value 
thereof; to establish post offices and post roads; to promote 
the progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive right 
to their respective writings and discoveries; to make treaties; 
to create a judiciary, competent to determine controversies 
between citizens of different States and controversies involv- 
ing rights and questions arising under the Constitution, laws 
and treaties of the United States; to declare war; to raise 
and support armies; to provide and maintain a navy; and 
to make all laws necessary and proper for carrying into 
execution these and other powers vested by the Constitution in 
the general government — will any one now say that the Nation 
ought not to have such powers? Does any one suppose that 
those powers, or any of them, could be exerted by the States 
without imperilling the peace and the material interests of the 
nation? The rights that grow out of the exercise of these 
and other powers are essentially national rights, in the preserva- 
tion of which we are all, without regard to party lines, deeply 
concerned. No higher duty rests upon us than to see it — each 
one in his peculiar sphere of his duty—that the general 
government is not shorn of any right belonging to it under the 
Constitution. 

We have all been accustomed to hear of the tendencies of the 
general government, by its various departments, to encroach 
upon the rights of the States. There are some who never 
weary of saying that the Federal judiciary continually usurps 
powers that do not belong to it, and seeks to impair the rightful 
authority of the States. The truth is that the national govern- 
ment has been compelled, from its organization, to struggle for 
the privilege of existing and of exerting its rightful powers. 
Every exercise of power by the United States has been narrowly 
watched, criticised, and often, without reason, opposed, under 
the pretense that States’ rights were being destroyed. But 
although it is literally true that the Nation has had to struggle 
for the right to exert its constitutional authority, it must be 
said that opposition to the exercise of power by the national 
government is not altogether unnatural. In a large sense we all 
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stand for local rule. The germinal idea of American liberty is 
local self-government. We are home rulers by instinct, a feel- 
ing that has its root in affection for our own families above other 
- families. Each man loves, above all other places, the one in 
which he was born and reared. When he returns to the old 
homestead in which he first saw the light of day or in which his 
youth was passed, he cannot repress emotions of love for that 
particular place. Why, here is the same old bucket that hung 
in the well when he was a boy. Here is the apple tree from 
whose branches was suspended his swing; every bud and tree 
and flower is dear to him, because this was his home. So we 
love the town or city in which we live. The good people of this 
beautiful city like it better, I doubt not, than any other city, 
even in Pennsylvania. And the man of Pennsylvania would be 
looked upon with distrust, or as not a true son of this great 
commonwealth, who was not ready under all circumstances to 
say — indeed, to prove — that the people of Pennsylvania were 
the best people, and Pennsylvania the best of allthe States. In 
view of these tendencies in our natures, it may beexpected that 
the States should be, now and then, jealous of the exercise of 
power by the general government. It is, perhaps, well that 
they are; because it is as true to-day, as it was in the times of 
the Revolution, as it was far back in the periods of English his- 
tory when the people won their rights from despotic rulers only 
by hard blows, that real liberty — the liberty that means some- 
thing and for which men will die— depends not so much upon 
the absence of actual oppression as upon the existence of con- 
stitutional checks that will keep governmental authority within 
proper bounds and render oppression impossible. The disposi- 
tion in all ages of many in authority to exceed their just powers 
has riveted in the hearts of the people the stern maxim that 
‘* eternal vigilance is the price of liberty.”” Watch the national 
government then, if you will — scan closely all that it does or 
proposes to do — resist, within the limits of the law, all tenden- 
cies that are hostile to the reserved rights of the States. But 
let us at the same time remember that our all, and perhaps the 
hopes of freemen everywhere, depend upon the recognition of 
the right of the national government to exercise the powers be- 
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longing to it under the Constitution. And the right becomes 
the more important as our nation expands in population and ter- 
ritory. Careful men have estimated that our country, when 
fully developed, is capable of sustaining a population of one | 
thousand millions of people. The time is certain to arrive, if 
this people remain true to their great destiny, when our nation 
will be, if it has not already become, the most powerful factor 
in all movements that affect the peace of the world and the 
rights of man. The greater we become in population and the 
more extended we become in territory, the more vital are the 
powers of the nation; for only the government of the nation — 
which, as said by Chief Justice Marshall, is the government of 
all, whose powers are delegated by all, and which represents and 
acts for all — can keep all parts of our land together, as it was 
intended they should be kept, in the bonds of indissoluble 
Union. 

These observations about the rights of the Nation have been 
made because of the tendency in some quarters to deny to the 
General Government rights and powers that are essential to our 
existence as one people. But do not suppose that I undervalue 
the rights of the States. There are national rights and there 
are State rights. To the States we must look primarily for pro- 
tection in our lives, our liberties and our property. They have 
rights that are as sacred as the rights of the Nation. The State 
governments are vital in our constitutional system. Indeed, 
without the States, under the Constitution there could be no 
United States of America. The States deal with matters over 
which it would be impossible for the National Government to 
exercise proper supervision. Those who speak slightingly of 
State rights do not appreciate the real significance of the rela- 
tions of the States to the general government. The fact is, we 
are coming to feel, more than ever before, that our liberties are 
involved in the preservation of the just rights of the States. 
There are some who affect to think that the States stand in the 
way of accomplishing the great objects of the National Govern- 
ment and who would destroy them by such interpretations of 
the National Constitution as would leave them but shadows of 
governments. There are others who affect to see in every act 
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of Congress a purpose to overturn the rightful authority of the 
States. The teachings of each of these classes are to be disre- 
garded. We are not deceived by them. The people, the com- 
mon people of whom Lincoln spoke, know that the rights of the 
State, in their highest and best constitutional sense, have been 
recognized, are unimpaired, and are in no danger whatever from 
the action of the General Government. The real friends of 
State rights concede to the General Government the powers 
committed to it by the national Constitution, and the real 
friends of the Union respect the reserved powers of the States. 

Only a short time ago might have been witnessed in London 
a spectacle which, for magnificence and splendor, has never 
been surpassed in the history of the world. The Houses of 
Parliament went in a body to present an address to Her Britan- 
nic Majesty, Queen Victoria. The Lord Chancellor of England, 
the highest judicial officer in the British Empire, kneeled before 
Her Majesty, and remained upon his knees until he had read the 
address of Parliament. He did not kneel because he was in the 
presence of a gracious woman —as any brave, manly person 
might well have done — but because he was in the presence of a 
sovereign. He and those whom he represented were subjects of 
a single human being exerting the powers of sovereignty. At 
one time in the history of this country a few misguided men 
left our shores and went to the aid of patriotic Cubans strug- 
gling to be free. They were arrested and condemned to be shot 
by order of the captain-general of that oppressed island. 
When the time came for their execution William Crittenden, 
one of the number, was blindfolded and ordered to kneel, that 
his executioners might the more easily take his life. The proud- 
spirited man, a descendant of a Revolutionary hero, with head 
erect and fearless of death, refused to kneel, and replied: ‘* An 
American kneels only to his God!’’ In England, to use the 
language of Mr. Gladstone, the sovereign ‘* is the symbol of the 
nation’s unity, and the apex of the social structure; the maker 
(with advice) of the laws; the supreme governor of the Church ; 
the fountain of justice; the sole source of honor; the person to 
whom all military, all naval, all civil service is rendered.’’ Our 
sovereign is not he who for the time wields the executive power 
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of the United States. Our sovereign is the people. They are 
the source of power and justice in this land. Their will is ex- 
pressed by written constitutions and by laws passed in pursuance 
thereof, and to that will all must yield obedience. No man here 
is so high that he is above the law. No one here assumes to 
rule by divine right, but only in the mode prescribed by law, 
and that law comes into existence only by the consent of the 
people acting by their representatives. Our institutions emphat- 
ically rest upon the sovereignty of the public will. Upon this 
principle, as Janfes Wilson steadily held, they must always rest, 
unless in an evil hour, when all the guarantees of freedom have 
been destroyed, we should return to the exploded theory that 
the rights of life, liberty and property are such only as are 
conceded by those who dominate the people. 

My friends, I must apologize for detaining you solong. The 
subject of my remarks has always been one of interest to me. 
I never tire of reading about the great men who laid in this 
goodly land the foundations of free republican government. 
The history of our country is to be traced in the lives of men 
like Washington, the Adamses, Hamilton, Franklin, Wilson, 
Henry, Madison, Jefferson, Marshall, Mason, Lee and Ellsworth. 
The government which they assisted in establishing is entitled 
to our affection and support. The lessons to be drawn from 
their lives are absolute fidelity to country and unflinching adher- 
ence to principles that must be regarded and enforced, if govern- 
ment of the people, by the people and for the people is not to 
disappear. 

May I not add that now more than at any period in our history 
is it necessary that we be faithful to sound principles of govern- 
ment and of liberty regulated by law. Our country has reached 
a critical and momentous period, and the utmost vigilance and 
the most unselfish patriotism are demanded from every genuine 
American. The time has come when we must be Americans, 
through and through. We have no right to turn our backs 
upon public affairs, or to become indifferent to the fate of our 
institutions. Still less have we a right to enjoy-the blessings 
and protection of this glorious land while continually saying and 
doing that which serves to strengthen the hands of the enemies 
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of the republic. Some people have a strange way in which to 
manifest their devotion to country. They rarely see in the 
operations of the government anything to approve, and they 
never fail, while this nation is having a dispute with other 
peoples, to say that our country is wrong and our adversaries 
right. ,And they do this even while our soldiers are in far 
distant lands endeavoring to maintain the rightful authority of 
the nation. Some have not hesitated to say, in the most public 
manner, that those who from jungles ambush and shoot down 
our brave soldiers, are fighting the battles of liberty and doing 
only what they have a right to do, what their honor requires. 
These men are never happier than when attempting to persuade 
their fellow-citizens that America is entering upon a dark and 
perilous future, and that all so far accomplished for the liberty 
and well-being of the people will be lost if the nation does not 
retrace its steps. For my own part, I believe that a destiny 
awaits America such as has never been vouchsafed to any 
people, and that in the working out of that destiny, under the 
leadings of Providence, humanity everywhere will be lifted up, 
and power and tyranny compelled to recognize the fact that 
‘¢ God is no respecter of persons,’’ and that He ‘* hath made of 
one blood all nations of men.’’ Let us have an abiding faith 
that our country will never depart from the fundamental prin- 
ciples of right and justice, or prove recreant to the high trusts 
committed to it for the benefit, not alone of the American 
people, but of all men everywhere. We have had our days of 
gloom and darkness. We have had political storms that seemed 
to threaten the destruction of our institutions; and now and 
then we may have been somewhat faint-hearted as to our destiny 
and doubted whether all was well for the Great Republic. But 
those storms passed away, and we rejoiced that our apprehen- 
sions were groundless. We may expect storms in the future ; 
for nothing worth preserving has ever been achieved by indi- 
viduals or by nations except through trials and sacrifices. Take 
courage in the belief that the American people are pure in heart, 
and have no desire or purpose other than to maintain the 
authority of the nation wherever our flag floats, and to preserve 
unimpaired to the latest generation the free institutions given 
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them by the fathers. Taught by the experience of the past, let 
us stand at our respective posts of duty, in the firm conviction 
that the kind Providence that has always watched over this 
people will preserve our heritage of constitutional liberty. We 
love the ** rocks and rills,’’ the ‘* woods and templed hills ’’ of 
this beautiful land; and come what may, we will give to America 
the best service of which we are capable. Let us feel about 
our country as did William Tell for his beloved land, when being 
overtaken in the mountains of Switzerland by a furious storm, 
he is represented as saying : — 


I thought of other lands, whose storms 

Are summer flaws to those of mine, and just 

Have wished me there: the thought that mine was free 
Has checked that wish; and I have raised my head, 
And cried in thra!dom to that furious wind, 

* Blow on: this is the land of Liberty!’ 
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- LIMITATIONS OF LEGISLATIVE CONTROL OF MUNIC- 
IPAL CORPORATIONS—CAUSE AND EFFECT OF 
STATE INTERFERENCE WITH LOCAL AFFAIRS. 


I. Generat Doctrine. — Neither is the charter of a munic- 
ipal corporation nor any legislative act regulating the use of 
property held by it for governmental (State) purposes a con- 
tract within the meaning of the constitutional prohibition of 
laws impairing the obligation of contracts.!_ Therefore, the 
general doctrine, supported by an unbroken line of authorities, 
is that, political powers conferred upon a corporation for the 
local government of a place are not vested rights as against the 
State, and where there is no constitutional restriction, either 
express or implied, upon the action of the legislature it has 
absolute control to create, change, modify or destroy them at 
pleasure.? The doctrine is carried to the extreme limit by Shars- 
wood, J., in an early Pennsylvania case, where he says the 
State may continue the city’s corporate existence ‘‘ and yet 
assume or resume the appointment of all its officers and agents 
into its own hands; for the power which can create and destroy 
can modify and change.’’* This is a type of many judicial 
assertions on this subject; however, this conclusion is doubted 
by more recent authority which usually recognize the principle 
that, while the State may shape local institutions it cannot 
abolish them, and, without substituting others, take all authority 


1 Covington v. Kentucky, 173 U.S. 
231, 241; Meriwether v. Garrett, 102 
U. S. 472; New Orleans v. Clark, 95 
U. S. 644; Watson Seminary v. Pike 
County, 149 Mo. 57; 45 L. R. A. 675. 
Legislation Impairing the Obliga- 
tion of Contracts.” 25 Am. L. Reg. 
[N. 8.] 81; Cooley’s Con. Lim. (6th 
Ed.) 229; 1 Hare’s Am. Con. Law, p. 
627 et seq.; 1 Black on Const. Pro., 
§§ 45, 46. 


2 St. Louis v. Shields, 52 Mo. 351; 
St. Louis v. Russell, 9 Mo. 507; Will- 
iamson v. Eggleston, 170 U. S. 304, 
810; Mount Pleasant v Beckwith, 100 
U. S. 514. “ Legislative Control of 
Municipal Corporations.” 8C.L.J 3. 

3 Philadelphia v. Fox, 64 Pa. St. 
16C, 180, 181. See Ewing v. Hoblit- 
zelle, 85 Mo. 1. c. 77; United States v. 
B. & O. R. R. Co., 17 Wall. (U. S.) 322, 
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to itsolf.1. The theory deducible from the authorities may be 
thus broadly stated: The legislature creates municipal corpora- 
tions, defines and limits their powers, enlarges or diminishes 
them at will, points out the agencies which are to execute them, 
and possesses such general supervision and control of them as 
it shall deem proper and needful for the public welfare. It is 
thus manifest that in matters of public concern, such as relate 
to the performance of functions by the city as the agent of the 
State the legislature is not limited to conferring a discretionary 
power but may exercise compulsory authority where the local 
officers or agencies neglect or refuse to discharge their public 
duty in providing for the public needs of the locality or in voting 
or levying the proper taxes for public purposes.? As to duties 
which the people in the several localities owe to the State at 
large they cannot be allowed a discretionary authority to per- 
form them or not as they may choose, for such an authority 
would be wholly inconsistent with anything like regular and 
uniform government of the State.® 


II. Limitations Exist. — The legislative control of municipal 
_ corporations is not without its limitations. In a government in 
which the legislative power is not omnipotent and in which it is 
a fundamental axiom that local self-government is not a mere 
privilege but a matter of absolute right, the existence of 
unlimited authority in the law-making power to concentrate all 
the powers of government in the commonwealth does not exist. 
A municipal corporation is in part a public agency of the State, 
and in part it is possessed of local franchises and rights which 
pertain to it as a legal entity for its quasi-private (as distin- 
guished from the public), corporate advantage. Legislative 
control is confined by the best considered cases to such corpo- 
rations as agencies of the State in its government. The guasi- 
private right of the municipal corporation to hold and manage 
property, to sue and be sued, and to act generally as a private 


1 Cooley on Taxation (2d Ed.),ch. v. St. Louis County, 34 Mo. 546; People 
21, p. 678; 1 Dillon Munic. Corp. v. Mahaney, 13 Mich. 481; Bay City v. 
(4th Ed.), note 1, p. 127. State Treasurer, 23 Mich. 499. 

2 State ex rel. Hawes v. Mason 3 People ex rel. v. Detroit, 28 Mich. 
(Mo.), 54 S. W. Rep. 524; State ex rel. 228; 15 Am. Rep. 202. 
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corporation in supplying the local needs and conveniences — the 
idea of corporate capacity and liability — is distinctly recognized 
by the law. In the early English law municipal corporations in 
this respect were considered merely governmental subdivisions, 
and hence it seemed impossible to conceive any autonomous 
rights or private legal duties as belonging to them.’ It appears 
that under the Roman civil law no distinction was drawn between 
the municipalities and the private corporations, either in respect 
of their independence or their capacities. In the Roman system 
‘*a municipal corporation was an independent member of society, 
so far as its private rights and obligations were concerned; and 
the test of its corporate character was its property capacity.’’? 

This immunity from unlimited legislative control has been 
expressly recognized in a recent decision of the United States 
Supreme Court where it is said that the municipal corporation is 
entitled to the constitutional protection ‘‘ with respect to its 
- private or proprietary rights and interests.’’ ® 

The uncontrolled exercise of power by the State extends to 
all of those things which the legislature does in the creation of 
the municipal corporation, but what the legislature does not 
create by such act of incorporation, and which existed inde- 
pendently of legislative action, the legislature cannot dispose of 
or destroy. The community with certain local rights and priv- 
ileges which the legislature incorporates by giving it a legal 
entity and personality is not created by legislative action. The 
legislature merely creates this legal personality and invests it 
with certain privileges and powers, some of which affect the 
State at large, but most of which relate to supplying local neces- 
sities and conveniences. Although the city, through its officers 
and agents, administers within its corporate limits certain of the 
State powers and duties it should be emphasized that this is not 
the object of incorporation, since such public powers and duties 
can as well be performed by a local organization not incorpora- 
ted which was the case in England prior to the formal incorpora- 
tion of its boroughs, or through the usual township and county 


1 Goodnow Munic. Home Rule, pp. 2 Jones Neg. Munic. Corp., §§ 12,138. — 
109, 110; Goodnow Munic. Problems, 3 New Orleans v. New Orleans 
pp. 33, 34. Water Co., 142 U. S. 79, 91. 
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organizations. The fact is that the existence of the municipal 
corporation arises from the peculiar needs and conveniences of 
a compactly settled community with which the State at large, as 
a rule, has littleor no concern. The public powers of the State 
are exercised by the municipal authorities as a mere matter of 
public convenience rather than as one of necessity.! 


III. Municrean Arrarrs. — Matters of purely municipal and 
local concern are usually committed to local self-government.? 
The difficulty is presented of determining what subjects are 
local and municipal and what are State. Purely municipal 
questions have not as yet been clearly differentiated in all cases.’ 
As relates to legislative control, the tendency of the courts seem 
to be to regard everything within the administrative competence 
of cities as municipal in character; however, this does not, and 
should not, go to the extent of the entire destruction of uni- 
formity, or what may be termed State unity in government, and 
the establishment of imperia in imperio.* 

The theoretically omnipotent parliament which opposes the 
idea of local autonomy has long been a principle of the English 
law; and, to a considerable degree, notwithstanding our con- 
stitutional system of precise division of governmental powers, 
the principle has been incorporated, as a heritage, into our juris- 
prudence. From this theory the careful enumeration of munic- 
ipal powers and the rule of strict construction naturally followed, 
which of necessity has resulted in frequent appeals to the legis- 
lature on the part of local authorities to exercise doubtful, 
desirable or indispensable powers through officers selected by 
the city or appointed by the State. When these occasions 
arose, the city’s proper sphere of activity, as distinguished 
from that of the State, was not, as a rule, considered; hence, 
the confusion existing on this subject. 


1 People ex rel. v. Detroit, 28 Mich. Ed.), 223; Tiedeman Munic. Corp., 
228; People ex rel. v. Hurlbut,24 Mich. § 9. 
44; Glover Munic. Corp., pp. 1, 2, 4, 2 St. Louis v. Dorr, 145 Mo. 479. 
18, 19; People v. Draper, 15 N. Y. 561; 3 State ex rel. v. Owsley, 122 Mo. 
People v. Albertson, 55 N. Y. 50; 1 68, 76; St. Louis v. Dorr, 145 Mo. 479, 
Dillon Munic. Corp. (4th Ed.), §§ 3a, 488. 
8a, 8d, 28; Cooley’s Con. Lim. (6th * See Goodnow Mun. Prob., ch. IV. 
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‘* The administration of justice, the preservation of public 
peace, and the like, although confided to local agencies, are es- 
sential matters of public concern; while the enforcement of 
municipal by-laws proper, the establishment of gas works and 
water works, the construction of sewers, and the like, are mat- 
ters which pertain to the municipality as distinguished from the 
State at large.’’! To the latter the Supreme Courts of Indiana 
and Nebraska have added fire protection.?, The Supreme Judicial 
Court of Massachusetts, although regarding the system of water- 
works, the markets, hospitals, cemeteries, library and the system 
of parks of Boston as established and maintained essentially 
‘¢for the benefit of the public,’’ yet declares they are ‘* held 
more like the property of a private corporation,’’ and: are there- 
fore protected from legislative interference.* The Missouri 
Supreme Court has held that the assessment and collection of 
costs for street improvements properly belongs to municipal 
affairs, and appertains to the local government of the corpora- 
tion. So, the ‘‘ matter of assessing damages and benefits for 
grading and regrading streets naturally falls within the domain 
of municipal government.’’* Accordingly, an act of the legis- 


lature empowering certain cities to establish and maintain a 
system of parks and boulevards was held void because it related 


‘+ solely to matters of internal municipal government.’’® In the 
control of parks the municipal corporation acts in a guasi-private 
character and for the exclusive benefit of the corporation.’ The 
distinction is between the public and private character.’ The 


11 Dillon Munic. Corp., § 58. ipal affair. Western Sav. Fund Soc. 


2 State ex rel. v. Denny, 118 Ind. 382; 
24 Am. & Eng. Corp. Cas. 164; State v. 
Moores, 55 Neb. 480; overruling State 
v. Seavey, 22 Neb. 454, 467. 

3 “In establishing all of these the 
city has not acted strictly as an agent 
of the State government for the ac- 
complishment of general public or 
political purposes, but with special 
reference to the benefit of its own in- 
habitants.’? Mount Hope Cemetery v. 
Boston, 158 Mass. 509,519. The mat- 
ter of managing gas works is a munic- 


v. Philadelphia, 31 Pa. St. 183. 

4 Murnane v. St. Louis, 123 Mo. 
479. 

5 State ex rel. v. Field, 99 Mo. 352, 
356. 

® State ex rel. v. Scarritt, 127 Mo. 
642. 

7 State ex rel. v. Schweickhardt, 
109 Mo. 496. 

8 People v. Mayor of Chicago, 51 
Ill. 17; People v. Detroit, 28 Mich. 
228; Tiedeman on Munc. Corp. § 9, 
contra, State v. Smith, 44 O. St. 348. 
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Supreme Court of Missouri has emphatically declared: ‘* We 
hold that the condemnation proceeding to acquire lands for 
streets, parks, waterworks, sewers, and the like, clearly falls 
within municipal regulation.’’! Hence, ‘‘an act relating to 
boulevards in cities deals with a subject of strictly municipal 
concern.’’? But in granting a franchise to a railroad company 
to use the streets the city acts as the agent of the State.’ So, 


the power as to wharfage is subject to legislative control, except 
as to rights of creditors.‘ 


IV. Crry nas Excrusive Rieut To Serect Locat OFricers.— 
The historical trend of local government in this country is all 
in one direction and ‘* includes the power to choose, in some 
form, the persons who are to administer the local regulations. 
Instances to the contrary except where the power to administer 
was properly a State power, have been purely exceptional.’’ 5 

The first formal charter of incorporation in England, of which 
we have knowledge, was that issued to Kingston-upon-Hull in 
1429, which did not confer, but recognized the right that the 
people of that borough ‘‘ might select yearly from among them- 
selves, one mayor and four bailiffs.”’® All the later English 


1 Per Gantt, J., in Kansas City v. 
Marsh Oil Co., 140 Mo. 1. c. 472. See 
Kansas City v. Ward, 134 Mo. 172. 
The Supreme Court of Illinois clearly 
indicates that drainage and sewerage 
powers are corporate rather than 
governmental in character. Howard 
v. St. Clair & M. L. & D. Co., 51 Ill. 
130. 

2 St. Louis v. Dorr, 145 Mo. l. c. 
480; see Popper v. Broderick (Cal.), 


Lumber Co., 13 Mo. App. 56. Cannot 
change boundary by special act. 
Westport v. Kansas City, 103 Mo. 141; 
Wyandott v. Wood, 5 Kan. 603. But 
this may be done if not fixed by char- 
ter. State v. Warner, 4 Wash. 773. 
City organized under constitution of 
Missouri (Art. IX., § 16) may extend 
its boundaries. Kansas City v. Steg- 
miller, 52S. W. Rep. 723. 

5 People v. Hurlbut, 24 Mich. 44; 


56 Pac. Rep. 53; Mortonv. Broderick, 
118 Cal. 474; 50 Pac. Rep. 644. 

3 State ex rel. K. C. v. East 5th St. 
Ry. Co., 140 Mo. 539. 

4 St. Louis v. Shields, 52 Mo. 351. 
The St. Louis Court of Appeals has 
held that the right of the city to regu- 
late wharfage is a right of property 
and not a right of sovereignty. St. 
Louis v. Schulenburg and Boeckeler 


citing Hammond’s Political History of 
N. Y., Vol. I., p. 197, stating that the 
appointment of the mayor of New 
York by the Governor of the State, a 
custom which continued for a long 
time after the Revolution, illustrates 
an exception. . 

6 Glover Munic. Corp., p. 18; Cox 
Inst. of the Eng. Gov., p. 728; Good- 
now Munic. Home Rule, p. 12. 
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municipal charters recognized this right, and anterior and sub- 
sequent to Magna Charta, the principle that local affairs should 
be administered by local officers, selected by the local communi- 
ties, was never doubted or questioned, except by the English 
- monarchs and their parasites who eagerly grasped power and 
dominion. By Articles XV.and XVI. of the Great Charter it was 
stipulated that London and all other cities, boroughs and towns, 
should have the right to select their own officers and manage 
their local concerns. 

In speaking for the Supreme Court of Michigan, Campbell, 
_C. J., remarked that the Constitution of that State doubtless 
means that every part of the State is to be under some system 
of localized authority emanating from the people thereof. 
‘‘ This is no mere political theory, but appears in the constitu- 
tion as the foundation of all our polity. There is no middle 
ground. A city has no constitutional safeguards for its people, 
or it has the right to have all its officers appointed at home. 
Unless this power is exclusive, the State may manage all city 
affairs by its own functionaries.’’! 


‘* One undoubted right of the people is to choose, directly or 
indirectly, under the forms and restrictions prescribed by the 
legislature, for reasons of general State policy, the officers of 
local administration, and the board that is to make the local 
laws.’’? 


V. Srate may Evection or Municipat OFrFicErs.— 
Usually, by constitution, the power to provide the method of 
the selection of the elective officers of the city is conferred upon 
the legislature, and this power is generally exercised by this 
body.’ 

The power of the legislature to regulate municipal offices, as 
providing the terms and conditions upon which they may be 
held, has been sustained.‘ Thus, it is competent for the legis- 


1 People v. Hurlbut, 24 Mich. 44, 90. 4 Newton v. Board of Commission- 

2 Cooley’s Const. Lim. (6th Ed.), ers, 100 U.S. 548; Palestine v. West 
281, 282. (Tex. Civ. App.), 37 S. W. R. 783; 

3 Ewing v. Hoblitzelle, 85 Mo. 64; People v. King, 42 N. Y. Sup. 961; 
State ex rel. v. Owsley, 122 Mo. 68. People v. Simis, 45 N. Y. Sup. 940. 
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lature to pass a civil service act providing that the appointment 
to municipal offices or positions shall be made according to merit 
and fitness, to be ascertained by competitive examination.’ But 
it is clear that regulating the appointment or election of munic- 
ipal officers and employés by the State is one thing, and exer- 
cising the power of selection by State functionaries is another 
and an entirely different matter.? As recently stated by the 
Court of Appeals of New York, local self-government means 
the right of local communities and municipal corporations ‘* to 
choose their local officers, in all its realty, or it means nothing,” 
and the proposition that the State should make the selection 
** threatens what we are bound to regard as a cardinal principle 
of our form of government.’ ® 

Under the Constitution of Michigan, which provided that 
municipal officers should be elected or appointed in such manner 
as the legislature might direct, an act passed by the legislature 
establishing a board of public works for the city of Detroit, 
and naming the members thereof in the act, was held uncon- 
stitutional, as not only violative of the right of local self-gov- 
ernment, but as contrary to the above constitutional provisions 
when construed with other provisions of the constitution which 
assumed that such municipal officers were to he elected by the 
people or appointed by the authorities of the municipality.‘ 
‘* When the election ceases to be a municipal procedure, the 
whole foundation of municipal government drops out. And a 


1 People ex rel. v. Kipley, 171 Ill. 
44; People ex rel. v. Loeffler, 175 Ill. 
585, 609; Brenan v. People, 176 Ill. 
620; Kipley v. Luthardt (ill.), 53 N. E. 
Rep. 74; Rogers v. Buffalo, 123 N. Y. 
173; People v. Roberts, 148 N. Y. 360; 
Crittenden v. Wurster, 152 N. Y. 345; 
Opinion of Justices, 138 Mass. 601; 2 


Von Holst’s Const. Hist. of U. S. 26. - 


2 State ex rel. v. Denny, 118 Ind. 
382, 393. 

3 “Tf it does not mean that the 
people have reserved the right of ad- 
ministering local offices by officers of 
their own choosing, whether it be done 


directly through an election, or in- 
directly, through the method of an 
appointment by some of their local 
authorities, I am at a loss to under- 
stand its significance or in what con- 
sists its peculiar value.’”? Per Gray, 
J.,in Rathbone v. Wirth, 150 N. Y. 
459; 34. L. R. A. 408, 412; People v. 
McKinney, 52 N. Y. 374; People v. 
Albertson, 55 N. Y. 50. 

4 People v. Hurlbut, 24 Mich. 44; 9 
Am. Rep. 103; People v. Detroit, 28 
Mich. 228; 15 Am. Rep. 202. But see 
cases contra in next section. 
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municipality which is not managed by its own officers is not such 
a one as our constitution recognizes.”’ } 


VI. Municrpat Orricers Derinep — ILLUstTRaTions.— There 
is a recognized distinction between State officers, whose duties 
concern the State at large, or the general public, although ex- 
ercised within defined territorial limits, and municipal officers, 
whose functions relate exclusively to the particular munici- 
pality.? 

Here, it is important to remember the distinction already 
stated between the State and municipal functions of the city. 
A State officer may be connected with some of the municipal 
functions, but he must derive his powér from a State statute 
and execute them in obedience to a State law.’ 

While it is true that the State grants the charter under which 
a city is organized and acts, yet those elected in obedience to 
that charter perform strictly municipal functions, and do not 
act in obedience to State laws in the manner enjoined upon 


State officers. Therefore the mayor was held not to be a State 


officer. 


Municipal officers are therefore those whose functions relate 
to purely municipal affairs and who act in obedience to charter 


1 Per Campbell, J., in Atty.-Gen’l v. 
Detroit, 58 Mich. 213, 220; 55 Am. Rep. 
675. Morse, C. J., in the same case, 
observed (p. 226): ‘*I fully agree in 
the views so ably expressed by Jus- 
tice Campbell. * * * The nearer the 
officers are to the people over whom 
they have control, the more easily and 
readily are reached the ends that result 
from political corruption, and the 
more speedy and certain the cure. 
The form of our municipal govern- 
ment presupposes that the people of 
each locality, each municipal district 
or political unit, are intelligent and 
virtuous enough to be fully capable of 
self-government.” 

2 Britton v. Steber, 62 Mo. 370. 
See the able opinion of Campbell, C. 


J., in People v. Hurlbut, 24 Mich. 44; 
of Denio, J., in People v. Draper, 15 
N. Y. 532; People v. Lynch, 51 Cal. 
15; 15 Am. Rep. 677; People v. Albert- 
son, 55N. Y. 50. 

3 State ex rel. v. Valle, 41 Mo. 29; 
approved in Britton v. Steber, 62 Mo. 
1. c. 374. See Garnier v. St. Louis, 
37 Mo. 554; Hamilton v. County Court, 
15 Mo. 3; St. Louis County v. Gris- 
wold, 58 Mo. 175. The field of his 
jurisdiction, duties and powers is co- 
extensive with the limits of the State, 
and extends to every part of it. State 
ex rel. v. Hocker, 39 Fla. 477, 487; 
citing advisory opinion to Governor, 
18 Fla. 687. 

4 Britton v. Steber, 62 Mo. 1, c. 374. 
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and ordinance provisions.! Officers who have the custody, care, 
management and control of pavements, sewers, water-works and 
public buildings of the city perform duties purely local, and are 
therefore municipal officers.?- But the Supreme Court of Colo- 
rado advised the Senate of that State that a bill was valid which 
conferred upon the Governor power to appoint the members of 
the board who were to have charge of the streets and sewers of 
Denver, and imposed upon such board duties and granted to it 
powers relating to the expenditure of city funds and the making 
of public improvements.’ So, in Ohio, an act, general in char- 
acter, which gave the Governor power to appoint a board of 
public works in cities was held constitutional.‘ But the courts 
of Illinois and Michigan have held that drainage, levee and park 
officers, and officers for municipal public work, are not State but 
municipal or corporate officers.> So, in Indiana, it has been 
held that an act having the effect of placing in the hands of a 
board of public works, the appointees of the legislature, the ex- 
clusive control of the streets, bridges, etc., in cities subject to 
its provisions, without the consent of those to be affected there- 
by, is void on the ground that such act infringes upon the inher- 
ent right of the citizens to exercise the right of local self-govern- 
ment.® For the same reason, the Supreme Courts of Indiana 
and Nebraska declared acts void, creating boards of metro- 
politan police and fire department, the members of which were 


1 State ex rel. v. Pol. Com. of K. C. 
(K. C. Ct. App., May 29, 1899); 2 Mo. 
App. Rep. 670. 

2 People ex rel. v. Hurlbut, 24 Mich. 
44; 9 Am. Rep. 103. 

3 In re Senate Bill, 12 Col. 118; 21 
Pac. Rep. 481. Coyler v. McIntire, 7 
Houston (Del.), 44, holds that water 
commissioners who are to manage the 
water- works of a city and to exercise 
and collect all water rents may be 
appointed by the legislature. 

4 State v. Smith, 44 O. St. 348, 371, 
relying on State v. Covington, 29 O. 
St. 102. 

5 Harward v. St Clair L. & D. Co., 


51 Ill. 130; People v. Chicago, 51 Ill. 
17; People v. Hurlbut, 24 Mich. 44; 
People v. Detroit, 28 Mich. 228; see 
People v. Batcheleor, 53 N. Y. 128; 
13 Am. Rep. 480; Attorney-General v. 
Lathrop, 24 Mich. 235. The power of 
the legislature to appoint officers 
within the city for a specified purpose, 
as laying out a street and assessing 
the damages and benefits, etc., has 
been sustained in Minnesota. Daley 
v. St. Paul, 7 Minn. 390. See People 
ex rel. v. McDonald, 69 N. Y. 368. 

6 State v. Denny, 118 Ind. 382; 24 
Am. & Eng. Corp. Cas. 165. 
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appointed by the legislature.' Likewise, the Supreme Court of 
California has held that officers of police and fire department 
are municipal officers.?, However, in Ohio, an act creating a 


board of health and a board of police commissioners, the mem- 
bers of which were appointed by the Governor, was held valid.® 


VII.*Potice Recoenizep as AGENcy or State. — The prop- 
osition that the police is an agency of the State is usually 
affirmed. Such officers are regarded as State officers and not 
local officers; for the duty is imposed upon the State to pro- 
vide for the personal safety of its citizens in the thronged 
streets of its cities as well as for those in the secluded rural 
highways.‘ 

But the maintenance of a police force is a proper power which 
may be constitutionally committed to a municipal corporation.® 
In Maryland it has been held that the State may take from the 
city its charter powers respecting the police and their appoint- 
ment; that the transfer of the property to the new board 
created by the State leaves the property still vested in the 


public.® 


1 Evansville v. State ex rel, 118 
Ind. 426; 24 Am. & Eng. Corp. Cas. 
203; State v. Moores, 55 Neb. 480; 
overruling State v. Seavy, 22 Neb. 454. 

2 Popper v. Broderick (Cal.), 56 Pac. 
Rep. 53. 

® Ohio v. Covington, 29 O. St. 102. 
See Davock v. Moore, 105 Mich. 120; 
28 L. R. A. 788; Taylor v. Phil. Board 
of Health, 31 Pa. St. 73; 72 Am. Dec. 
724. Itis not easy to define city offi- 
cers in all cases. Among city officers 
* are perhaps city engineers and sur- 
veyors, officers having superintend- 
ence and control of streets, parks, 
water-works, gas-works, hospitals, 
sewers, cemeteries, city inspectors, 


and no doubt many others well known — 


in large cities. Their duties and func- 
tions relate exclusively to the local 
affairs of the city and the city alone is 
interested in their conduct and admin- 


istration.” Burch v. Hardwicke, 30 
Gratt. (Va.) 24, 33. 

4 State ex rel. Hawes v. Mason 
(Mo.), 54 S. W. Rep. 524; State ex rel. 
v. St. Louis County, 34 Mo. 546; 
Wormley v. Columbia, 88 Mo. 106; 
People v. Draper, 15 N. Y. 582; Burch 
v. Hardwicke, 30 Gratt. (Va.) 24; 
Diamond v. Cain, 21 La. Ann. 309; 
State v. Hunter, 38 Kan. 578; People 
v. Mahaney, 13 Mich. 481; Commis- 
sioners v. Louisville, 3 Bush (Ky.), 
597; Commissioners v. Plaisted, 148 
Mass. 375; Cobb v. Portland, 55 Me. 
881; State ex rel. v. Kolsem, 130 Ind. 
434; 14 L. R. A. 566. 

5 Durach’s App., 62 Pa. St. 491, 493. 

6 Baltimore v. Board of Police, 15 
Md. 376. Buta contrary decision has 
been reached in Indiana in opinions 
characterized by Judge Dillon as of 
‘marked ability, vigor and learning.’’ 
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VIII. Leeistative Controt OF OFFICERS AND THEIR Func- 
tions. — If the office is a State office the legislature has 
unlimited control over it, in the absence of constitutional limit- 
ation, and whenever the legislature has the right to assume 
such control it has likewise the right to compel the city to pro- 
vide for defraying the expenses of such office.’ On the other 
hand, in the absence of express constitutional mandate or 
authorization, it has generally been held that any attempt of the 
legislature to regulate the duties or salaries of municipal offi- 
cers — officers whose duties and powers are of a purely local or 
municipal character, as above described —is forbidden by the 
constitutional provisions herein considered, insuring the right of 
local administration. Thus, under the Ohio Constitution which 
provides that ‘* the general assembly shall pass no special act 
conferring corporate powers,’’ it has been held that the legisla- 
ture may not pass a special act giving a city council power to 
appoint a board of control, to which was to be given the power to 
appoitit new officers to be confirmed by the council and to super- 
vise the public work of the city.2,- And where a State Constitu- 


tion forbids the legislature from passing any local or special laws 
regulating the affairs of counties, cities and towns, the legisla- 
ture has no authority to pass an act regulating the salaries of 
officers and imposing new duties upon county auditors in 


counties of a designated population.* So, an act, special in 
character, giving the mayor and alderman power to appoint a 
city physician, was held unconstitutional under a constitutional 
provision forbidding the legislature from regulating by special 
and local legislation the internal affairs of cities.‘ Likewise, a 


1 Dillon Munic. Corp. (4th ed.), § 58a; 
Evansville v. State ex rel., 118 Ind. 
426, 24 Am. & Eng. Corp. Cas. 203; 
State ex rel. v. Denny, 118 Ind, 382; 
24 Am. & Eng. Corp. Cas. 165. 

1 State ex rel. v. Owsley, 122 Mo. 
68; State ex rel. v. Board of Educa- 
tion, 141 Mo. 45; State ex rel. v. St. 
Louis County Court, 34 Mo. 546; San- 
gamon County v. Springfield, 63 Ill. 
66; Durach’s Appeal, 62 Pa. St. 491; 


State ex rel. Hawes v. Mason (Mo.), 
54S. W. Rep. 524. 

2 State v. Pugh, 43 O. St. 98, 110. 

3 McCarthy v. Commonwealth, 110 
Pa. St. 243, 246, 247. But in Missouri 
the General Assembly shall regulate 
the fees of county officers. Const. 

4 State v. Simon, 53 N. J. Law, 550, 
22 Atl. Rep. 120; distinguishing Bum- 
sted v. Govern, 18 Vroom. (N. J.) 368. 
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legislative act is unconstitutional which seeks to divest certain 
local officers, recognized as such and provided for by the Consti- 
tution, of the functions of their offices, and to confer the same 
upon a board, appointed by a power removed from that locality, 
and not responsible to local authority.' So, a legislative act 
creating commissioners to improve a highway in a township, and 
levy the expenses on adjacent lands and afterwards keep the road 
in repair by tolls, and make up the deficiency by taxation, is 
void.” 


IX. Locat SELF-GOVERNMENT 18 RECOGNIZED BY STATE Con- 
sTITUTIONS. — The intention to preserve and perpetuate the 
ancient right of local self-government of municipalities which 
the law recognizes as of common-law origin, and having no less 
than common-law franchises, is apparent throughout the scope 
of most of the American constitutions. The bill of rights de- 
clares that local self-government belongs to the people of the 
State. Counties are usually recognized as local subdivisions of 
the State and possess powers of local administration. In some 
States township organization is recognized and sustained.* In 
Missouri, California, and Washington cities having a large pop- 
ulation may frame charters for their own government.‘ 

Most of the constitutions contain limitations of legislative 
power relating to municipal corporations, as, for example, pro- 
hibitions against special or local laws affecting them, and regu- 
lations as to classification of such corporations.® 


X. LeGisLaTIvE INTERFERENCE — Evasion OF COoNsTITU- 
TIONAL Limitations. — These constitutional provisions were 
manifestly designed to insure to each incorporated community a 


1 Davies v. Saginaw County Board, 
89 Mich. 295. 

2 Per Campbell, J., in People ex 
rel. v. Township Board of Springwells, 
25 Mich. 153, 157; approved in 89 
Mich. 299, 300. 

3 Opinion of Supreme Court Judges, 
55 Mo. 295. 

* Const. Mo. 1875, Art. 9, §§ 17, 18, 20 


to 25; Const. Cal., Art. X., §§ 6,7; Peo- 
ple v. Hoge, 55 Cal. 612; Const. Wash., 
Art. XI., § 10; Reeves v. Anderson, 18 
Wash. 17. Contra, Mass. Larcom v. 
Olin, 160 Mass. 102. 

5 Const. Mo. 1875, Art. IV., § 53; 
Art. IX., § 7; Goodnow Munic. Home 
Rule, pp. 56, 63. 
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full measure of home rule and to effectually prevent legislatures 
from tampering with purely local affairs. But notwithstanding 
the warning of the people expressed in the most solemn form 
evasions of these prohibitions have been attempted (successfully 
in most instances) and the ease with which they were evaded 
under the early rulings gave great encouragement to those who 
desired to follow the old tracks. Since a Pennsylvania decision 
in 1875,' in which the theory that classification of cities by pop- 
ulation was general legislation received its first strong indorse- 
ment, there has been an extraordinary record of special legisla- 
tion most of it feebly disguised.?, The metropolitan police bill, 
adopted by the legislature of New York, in 1857, affords a 
striking example of the effect upon the people of that State of 
interference in local affairs. Since that date legislative tam- 
pering with local affairs in New York has been constant.‘ 

The Philadelphia city hall case carries the doctrine of legisla- 
tive interference to an extraordinary extent. In 1870, the leg- 
islature passed an act, selecting certain citizens by name, whom 
it appointed commissioners for the erection of new buildings in 
Philadelphia. The act made this body perpetual by authorizing 
it to fill vacancies, and gave the commissioners absolute control 
to create debts for the purpose named, and to require the levy 
of taxes for their payment. This legislation was held constitu- 
tional, and the city was forced to furnish the requisite money 
and ‘* for nearly twenty years all the money that could be 
spared from immediate and pressing needs,’’ was ** compulsorily 
expended upon an enormous pile which surpassed the town halls 
and cathedrals of the middle ages in extent if not in grandeur.’ ® 
As stated by the Supreme Court of Pennsylvania, ‘‘ the public 
buildings at Broad and Market streets were projected upon a 
scale of magnificence better suited for the capitol of an empire 


1 Wheeler v. Philadelphia, 77 Pa. 


mayor of Brooklyn, Bryce’s Am. Com., 


St. 338. Vol. 1, p. 680; Report of Fassett Com- 
2 See Murnane v. St. Louis, 123 mittee referred to in Goodnow Munic. 
Mo. 1. c. 492. Home Rule, p. 20, note 2; Eaton 


3 People v. Draper, 15 N. Y. 532. Government of Municipalities, p. 20, 
Compare the late case of People v. xn. 2. 
Albertson, 55 N. Y. 50. 5 Hare Am. Const. Law, Vol. I., 
4 See chapter of Seth Low, ex- 680. 
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than the municipal buildings of a-debt-burdened city.”’* “A 
‘scheme more repugnant to all notions of local self-government 
than that which was forced upon the city and committed to this 
legislative oligarchy cannot well be conceived.’’ ? 

This legislation resulted in a constitutional amendment adopted 
in 1874, prohibiting the legislature from delegating ‘‘to any 
special commission, private corporation, or association, any 
power to make, supervise, or interfere with any municipal im- 
. provement, money, property, or effects, whether held in trust 
or otherwise; or to levy taxes or to perform any municipal 
functions whatever; ’’ which was held to be prospective only and 
not applicable to the commissions existing before its adoption.® 
Since this amendment went into effect, from 1874 to 1893, one 
hundred bills have been vetoed in that State because special or 
local in nature, and thirty-three were held unconstitutional by 
the courts, most of them for the same reason.‘ 

Legislative interference with local affairs in Michigan has 
been perhaps kept within narrower limits than in any other 
State, mainly due, no doubt, to the courageous position taken 
by its courts at the very beginning against such attempts. 

Since the adoption of the Constitution of Missouri of 1875, 
which contains provisions against legislative interference with 
local affairs, five acts of the legislature have been declared un- 
constitutional as violative of these organic provisions.° 


XI. Reasons anp Errect oF LEGISLATIVE INTERFERENCE 
wiTH Locat Arrairs. — Some of the causes of legislative inter- 
ference with municipal matters may be thus summarized : — 

1. The difficulty is always present of setting apart a sphere of 
municipal activity, which would within the prescribed limits con- 
stitute the municipal corporation in the full sense of the term, 


1 Per Paxson, J., in Perkins v. to Perkins v. Philadelphia, 156 Pa. St. 
Slack, 86 Pa. St. 283. 565. 

2 Dillon Munic. Corp. (4th Ed.), 5 State ex rel. v. Hermann, 75 Mo. 
§ 74a, p. 128. 340; West Port v. Kansas City, 103 

5 Perkins v. Slack, 86 Pa. St. 270. Mo. 151; Murnane v. St. Louis, 123 

4 Statement in Murnane v. St. Mo. 479; Kansas City ex rel. v. Scar- 
Louis, 123 Mo. 1. c. 492, 498, referring itt, 127 Mo. 646; St. Louis v. Dorr, 

145 Mo. 466. 
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an independent member of society, subject, however, to proper 
State supervision at all times for the public good. Under con- 
stitutional provisions, this task has been attempted by the courts, 
and in most instances such duty, in a limited sense, has been 
satisfactorily performed; however, some cases, overlooking the 
distinct guasi-private character of the corporation and recog- 
nizing unlimited legislative control in all affairs, municipal as 
well as State, have failed to fully enforce the idea of local 
autonomy, and, administration. 

2. The generally prevalent erroneous conception of unlim- 
ited legislative control of local affairs, is productive of much 
interference. This assumption is in a great measure justitied by 
certain broad judicial utterances relating to the subject, which 
proceed upon the theory that, as the legislature creates it can 
therefore destroy, which power includes the lesser of change or 
modification. Courts sustain legislation applicable to cities 
which concern State affairs; therefore, it is assumed that leg- 
islation as to purely local matters will in like manner be held 
constitutional. In this respect the legislative mind does not 
always discriminate, especially where the given act is desired by 
those who assume to speak for the particular locality. 

3. The absence of a proper sense of responsibility on the - 
part of the legislature respecting local legislation may also be 
mentioned. In the American system the obligation to preserve 
the constitution is assumed to be especially imposed upon the 
judiciary. The question as to what the legislature has authority 
to do, or what it may do, within the letter and spirit of the con- 
stitution, is always a judicial one for the courts, but what it will 
do, conceding constitutional authorization, must alone be solved 
by this body, the responsibility of its members being to the 
people. Legislators have thus been trained to rely on the 
courts, and as a result, the constitutionality of the proposed act 
is generally given but slight consideration. The reported cases 
of the courts of last resort of the several States teem with decis- 
ions holding legislative acts unconstitutional on the grounds 
(a) of the violation of the prescribed legislative forms in the 
particular constitution, (b) of conflict with some express or 
implied provision in the given constitution, and (c) of contra- 
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vention of some express or implied constitutional provision, 
alike applicable to all the American constitutions. Moreover, 
the legislature has neither the requisite time nor*the necessary 
knowledge of details, in order to direct local affairs. Ordinarily 
information comes from sources ‘likely to have interested 
reasons for misleading,’’! and as a result the legislation is 
neither an expression of the desire of the people of the State, 
nor of the local community, but rather an expression of the will 
alone of certain representatives of the locality to which it is 
applicable. ‘*Thus legislative duty is delegated to the local 
representatives, who, acting frequently in combination with the 
sinister elements of their constituency, shift the responsibility 
for wrong-doing from themselves to the legislature. But, what 
is even more important, the general representatives have not the 
sense of personal interest and personal responsibility to their 
constituents which are indispensable to the intelligent adminis- 
tration of local affairs, and yet the judgment of the local gov- 
erning bodies in various parts of the State, and the wishes of 
their constituents, are liable to be overruled by the vote of the 
legislators living at a distance of many miles away.’’ ? 

4. The constant practice of appealing to the legislature for 
charter amendments of one kind or another, in order to obtain 
relief from evils, real or imaginary, sometimes growing out of 
local administration, and often because of lack of municipal 
power to do certain necessary or desirable things, has produced 
a habit in many of the States of constant interference by the 
legislature with the details of city government.® 


1 Cooley’s Const. Lim. (6th Ed.) 
281, 284. 

2 From report of New York com- 
mission, appointed in 1876, which “‘ in- 
cluded some of the ablest men in the 
State and its report presented on 
March 6, 1877, may be said to have 
become classical.’? 1 Bryce’s Am. 
Com., pp. 609, 611, 612. 

8 «The States have failed to enact 
good municipal codes and have passed 
needless special city laws. Yet in a 
large way, State intervention has been 


necessary.’? Eaton Government of 
Municipalities (1899, p.47). ‘ The in- 
habitants of the cities plundered with - 
out limit by their own legislative 
bodies, have been compelled to fly to 
the State for relief.’’ James C. Carter, 
Pres. Nat. Conf. for Good City Gov., 
Proceedings 1895, p. 302. In order to 
detect and correct certain evils grow- 
ing out of municipal government, 
State inspection of localadministration 
has been adopted in a few States. 
Goodnow Munic. Home Rule, pp. 267, 
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Legislative interference often becomes necessary because of 
our system of narrow and enumerative municipal powers, and 
also, to properly protect the interests of the State as a whole. 
Tne constitutional provisions as to classification and prohibi- 
tions against special legislation, recently incorporated into our 
organic laws, have been so divergently construed that those 
really learned in the law cannot always tell what powers and 
duties were intended to appertain exclusively to the municipal- 
ity.! It also becomes necessary to invoke legislative action in 
order to ratify or correct certain unauthorized or doubtful cor- 
corporate acts taken by the local authorities in cases of emer- 
gency.” 

Respecting the effect of such interference, an intelligent 
writer says that ‘‘ the continual interference of the legislature 
in purely municipal matters is gradually depriving the cities of 
the United States of almost all local self-government, so far as 
the determination of the policy of the municipality is concerned. 
In those States where such central interference has been most 
marked, the people of the cities have very largely lost interest 
in municipal government, and whenever they desire to see some 
concrete municipal policy adopted, their point of attack is the 
State legislature rather than any local or municipal organ. An- 
other remarked that ‘this interference, though often prompted 
by a general desire to relieve a city from pressing evils, has 
tended very greatly to lessen the sense of responsibility on the 
part of local officials, and upon the part of communities them- 
selves.’’ 4 

The very best safeguard against such unauthorized interfer- 
ence must be found in the people themselves. They should as- 


270. Reports to the State by local 
officers of local affairs at stated times, 
has also been advocated. Eaton Gov. 
of Municipalities, p. 42 et seq.; Shaw 
Munic. Gov. G. B., p. 68; Goodnow 
Munic. Problems, Ch. VI. 

1 Goodnow Munic. Problems, at p. 
8, n. 2, refers to observations of 
Church, J., in 62 N. Y. 459, and on 
pp. 41 to 45 to article of E. J. Blandin 
on the “Uniform Organization for 


Cities in Ohio,’’ contained in the re- 
port of the ‘“ Minneapolis and Cleve- 
land Conferences for Good City 
Government,”’ p. 454. 

2 For example see Hasbrouck v. 
Milwaukee, 13 Wis. 37. ' 

8 Goodnow Munic. Problems, pp. 
38, 39. 

* From article of Seth Low, ex- 
mayor of Brooklyn, on Munic. Home 
Gov., 1 Bryce’s Am. Com.,ch. 52. 
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sume all responsibility in the conduct of local affairs and prevent 
such responsibility being placed on the central authority. 

5. The supposed necessity of legislative interference in local 
matters, in some instances, to use the language of Senator Bayard, 
is probably ‘* discovered in the fertility of political invention or 
born perhaps of party necessity.’’ ! 

The decisions of States wherein large cities exist, notably, 
those of New York, New Jersey, Pennsylvania, Illinois, Indiana, 
Ohio, Michigan, California, Nebraska and Missouri, all disclose 
the greatest solicitude on the part of the several legislatures in 
endeavoring to attend carefully to the local needs and conve- 
niences of the large cities. In a judicial opinion the Chief Justice 
of Michigan was once moved to remark that ‘‘ the legislation on 
Detroit matters has been so often changed and so peculiar as to 
require great care in judging it.’’? 

Eveene McQUILLIN. 

St. Louis. 


1 Speech in U. S. Senate, Jan. 24, 
1877, on the counting of the electoral 
vote. See Goodnow Mun. Prob., p. 
88 


2 Per Campbell, C. J., in Met. Pol. 
Board v. Wayne County, 68 Mich, 576, 


579. ‘There have, beyond question, 
been very many cases in which State 
legislatures, mainly for party reasons, 
have improperly enacted laws for the 
regulation of city affairs — have need- 
lessly interfered with their just 
liberty.”? Eaton, Gov. on Municipali- 


ties, p. 47. In 1874, referring to ma- 
terial changes in the government of 
the county of New York in 1857 by 
State legislation, Allen, J., in People 
v. Ingersoll, 58 N. Y. at pages 23 and 
24, says: “ As areform in government 
the project was doubtless a failure, 
but as a means by which individual 
members of the two parties were en- 
abled to combine and enjoy the luxur- 
ies of power, patronage and plunder, 
it has proved a perfect success.”’ 
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BECCARIA AND LAW REFORM.! 


For the brief time that is allowed me to throw myself on 
your indulgence on this occasion, I wish to say something of the 
services rendered to the world at large by Beccaria, the author 
of that remarkable book called ‘* Crimes and Punishments; ’’ a 
work that has had an immense influence in shaping the laws 
which at present prevail in all of the civilized countries of the 
earth ; and which marks one of the most curious episodes in the 
history of jurisprudence. 

If we except Montesquieu, whose _" was rather critical and 
suggestive than constructive, Beccaria was the first of the mod- 
ern law reformers in point of time; and, if we judge solely by 
benefits conferred, he was by far the greatest of all. . 

Paradoxical as it may seem, the fame of Beccaria has been 
dimmed of late years by the good fortune which crowned his 
labors. He does not survive, as does Charles Darwin, who, by 
first giving a definite form to theories partly scientific and partly 
speculative, has linked his name with a controversy that will 
probably endure as long as the origin of our race shall continue 
to be a subject of dispute. Beccaria may rather be compared to 
John Harrison, the inventor of the chronometer, which he pre- 
sented to the world in such a state of perfection that it was 
accepted at once; an invention that affords security to sailors on 
every sea, and that protects in calm and in storm the vast marine 
commerce of the world; thus conferring incalculable blessings 
on millions of men, of whom not one perhaps of ten thousand 
ever heard his name. 

No one can understand the results of the teachings of Bec- 
caria without acquainting himself with the legal and social 
systems that existed in his day and time; but the subject is so 
vast and painful that I cannot attempt to explore it, except in a 


1 Being the address delivered by Arkansas State Bar Association, at 
Hon. U. M. Rose, as President of the its last meeting. 
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cursory manner, without running the risk of exhausting your 
patience. I must content myself by noting a very few of the 
evils then existing. 

It may be considered as an accepted fact that acquired habits 
persisted in for several generations become to a greater or less 
extent hereditary; and that they will continue until counter- 
acted by other influences. This principle applies to man 
morally, intellectually, and physically ; and to the lower animals 
as well. It is not a discovery due to scientific research, but was 
known in times remote; as was evident 7henever men spoke of 
family traits and of ancestral vices and virtues ; and is summed 
up in the biblical phrase that tells us that the sins of the fathers 
are visited upon the children to the third and fourth genera- 
tion. 

It is only during the present century that humanitarian views 
have come to be generally received. Previous to that time con- 
tinual wars and habits of oppression and brutality had well-nigh 
extinguished all sentiments of that kind; so that, except where 
men were bound together by ties of kinship or love or friend- 
ship, pity for the sufferings of others was rarely visible in the 
conduct of life. Had the result been otherwise the rule that I 
have mentioned as to the transmission of acquired qualities 
would have been completely disproved; for the cruel instincts 
of men had been most assiduously cultivated at the expense of 
all other qualities for many centuries. Burke in the year 1756 
computed the number of those slain in war from the earliest 
- dawn of history down to that date at 3,500,000,000, which hap- 
pens to be as estimated just two and a half times the present 
population of the globe. This takes no account of the maimed 
and the wounded, of the sorrows of the survivors, of families 
broken up and reduced to penury and want, of whole nations 
sold into slavery, of the two grim phantoms of famine and 
pestilence, faithful attendants on the chariot of the god of war, 
that, following in his footsteps, destroyed immense numbers of 
the remnant that he had spared. Nor does it take into account 
the general demoralization that war inevitably produces. 

These interminable wars, which were all wicked and unjust 
on one side or the other, and often on both sides, serve to indi- 
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eate unmistakably that indelible strain of insanity in our blood 
that is more conspicuous in the history of nations than in the 
lives of individual men. This is generally referred to as the 
imperfections of human nature; but the term is too mild. The 
lower animals have imperfections; but they do not lead to such 
terrible results. There is small consolation in reading of the 
accumulated horrors of the past derived from this source, though 
they are now covered by the ashes of eternal silence. 

The early Romans were not a cruel people, even when judged 
by modern standards; but by reason of wars, both foreign and 
domestic, the national character was revolutionized until their 
descendants reached a degree of ferocity that at present only 
excites sentiments of horror and detestation. 

With the Romans, war was the normal condition, and the 
government was a well-organized system of robbery and plunder. 
For 700 years the temple of Janus was only closed thrice; and 
then only for brief intervals. The gladiatorial exhibitions sum 
up, though they do not exhaust, the catalogue of Roman cruel- 
ties. On the occasion of an unimportant victory the emperor 
Trajan gave an exhibition in which 10,000 gladiators engaged in 
the work of mutual extermination for the amusement of the 
people of all classes and ranks. On such occasions ladies of the 
highest station gave the silent-signal which consigned the 
unskillful or unlucky combatants to instant death. Choice seats 
were reserved for the vestal virgins whose lives were consecrated 
to the service of the gods. These exhibitions were given in 
every considerable town and city throughout the vast dominions - 
of .Rome for 600 years. We may judge of the number of the 
slain in these contests when we are told by Justyn Martyr that 
80,000 gladiators perished in the revolt of Spartacus. 

It was this feeling of insensibility to human suffering that 
constituted one of the principal legacies that dying Rome left to 
the petty nations that parcelled out among themselves her 
immense domain; and which soon bettered the instruction that 
they had received. 

The Middle Ages, beginning with the fall of the Western 
Empire, about the year 500, and extending to about the year 
1500, may well be said to embrace about the darkest period of 
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our race. Its history is little else than a narrative of incessant 
wars, tyranny unbridled, ignorance, superstition, persecution, 
murders, massacres and misrule. No doubt there were many 
good men and women in those days of crime and disorder, 
treading the narrow and unsafe path of duty with fidelity to the 
highest ideals that have been conceived; but they were not suf- 
ficiently numerous to give direction to public affairs; and their 
names, unstained by the prevailing guilt, have been omitted 
from the pages of history. Their influence may have survived 
to some extent, but their memory for the most part has 
perished. 

The close of that era was marked by the revival of learning; 
but when the new wine was put into the old bottles they burst ; 
and social conditions, so far from showing any improvement, for 
a long time were worse than they were before. Nearly 300 
years of turmoil and bloodshed were to ensue before the angry 
elements began to subside, and more rational views of life could 
be seriously entertained. In times comparatively modern, 
Louis XIV. waged war in the spirit of Attila or Genghis Khan. 
He burned more than a hundred towns and cities in the low 
countries, and made of the rich Palatinate a desert. 

I have said nothing about the thousand and one religious per- 
secutions, kindled and kept alive by fanatics who had conceived 
the strange fancy that they could people heaven by depopulating 
the earth; a delusion that filled the centuries with sorrow and 
lamentations. The subject is so dark and uninviting that few 
care to dwell on it now; it is one of the nightmares of history 
that we are glad to forget. 

It was inevitable that a passion that was well-nigh universal 
should invade the realms of literature and art. Dante, drawing 
aside the curtain that concealed the unknown future, regaled 
mankind with the spectacle of agonies that fortunately they were 
unable to inflict, but which art strove to fix on canvas and to 
perpetuate in marble. Descending to easier themes, sculptors 
and painters filled the world with figures of saints expiring under 
every conceivable variety of martyrdom; and with startling 
pictures of the danses macabres, illustrating the terrible suprem- 
acy of death. The dignity of death itself was degraded. The 
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mild and pensive genius of the inverted torch, as imaged by the 
Greeks, gave place to a grisly skeleton, armed with a scythe, 
grinning in mockery and derision at the terrors of his unwilling 
victims. 

In the eyes of men there was but one panacea for all social 
ills. To instruct the ignorant, to reclaim the erring, to subdue 
all unworthy passions, to enforce obedience, recourse must be 
had to abject terror; terror, the all-sufficient philosopher’s stone 
that alone would transmute all base elements into gold. 

It was equally inevitable that the laws a be colored by 
the same influences. 

The laws must always reflect the chief one ar of the 
people among whom they originate, or of the rulers by whom 
they are imposed. Accordingly we find that the laws prevailing 
in Europe up to the middle of the eighteenth century abounded 
in provisions of the most extreme cruelty. 

Sir William Blackstone published the first volume of his com- 
mentavies in 1765; and in that work he tells us that there were 
then in England one hundred and sixty offenses made punishable 
with death by various acts of Parliament. It was a capital 
offense to steal anything of the value of a shilling; and many 
minor offenses were punished with equal severity. On the con- 
tinent the average of capital offenses seems to have been some- 
thing over 300; but what was perhaps worse was that generally 
no fixed penalties were prescribed; the matter of punishment 
being left to the judges, on the theory that the degree of guilt 
depended on the motive with which it was committed, and not 
on the harm inflicted on society ; hence that punishments could 
not be classified. The judges usually availed themselves of this 
wide latitude to resolve all doubt in favor of the State; and to 
impose heavy punishments according to the most approved 
ancient precedents. They were not really judges as we under- 
stand the word. It was then thought that the judiciary was 
merely a branch of the executive department. The judges were 
the principal prosecutors of all accused persons brought before 
them ; and after prosecuting them with extreme zeal the judges 
proceeded to pass on their fate, without changing, as they sup- 
posed, their attitude in the least. On the continent of Europe 
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this system still prevails ; and it is only in England and America 
that the rule obtains that an accused person shall not be bound 
to criminate himself. On the continent the judge still uses all 
of his skill to extort a confession, or to lead the accused into in- 
consistent statements which may tend to like results. This is 
what Bentham cailed the inquisitorial method as opposed to what 
he called the litigious method used in England. 

Judicial torture was not abolished in England until the reign 
of George IV.; but public sentiment even in the time of James I. 
was largely opposed to it as being in violation of the Magna 
Charta; and it fell into disuse in the reign of Queen Anne. But 
all over the continent, except in Sweden, where it had been 
abolished, torture formed a regular part of nearly every trial for 
aggravated offenses until the latter years of the eighteenth cen- 
tury; and a considerable portion of the time of the judges was 
necessarily spent in the torture chambers, writing down the 
utterances of men and women in a state of delirium resulting 
from the infliction of the last drop of agony that human ingen- 
uity could extract. A physician was always present to indicate 
when dissolution was so imminent that there should be a tempo- 
rary suspension of proceedings; but in spite of this wise pre- 
caution, kindly death frequently put an end to the exercises. 

Nothing more horrible than one of these torture chambers _ 
can be conceived; and yet they were formerly considered as 
absolutely essential to the stability of social and religious insti- 
tutions. The mere sight of one, though long disused, inspired a 
modern poet to write one of the noblest sonnets in our language. 

There were two kinds of torture, the preliminary and the sup- 
plemental. The first was used before conviction to compel the 
prisoner to confess the offense with which he was charged, while 
the second was employed after conviction to extort feom him the 
names of his accomplices. 

In France, after the publication of Beccaria’s book, prelimi- 
nary torture was abolished by Louis XVI.; and supplemental 
torture was afterwards abolished during the Revolution. 

If by means of the preliminary torture anything like a con- 
fession could be obtained, the labor of the judges was at an end ; 
though it was well known that in many instances prisoners sub- 
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jected to prolonged and extreme torture had confessed to crimes 
that they had never committed. Yet as the rack and the thumb 
screw had been recommended for ages as the most satisfactory 
test of guilt, the courts regarded confessions made voluntarily 
as being of but little value unless repeated by the prisoner when 
suffering under the most intense agony that the utmost refine- 
ment of art could devise. 

Peter the Great does not seem to have possessed much origi- 
nality; but his imitative faculties were well-nigh unparalleled. 
When he visited France in 1713, being desirous of transplanting 
into his own country all of the appliances of civilization, he 
spent much of his time in the torture chambers in order to learn 
the various instruments used, and the most skillful manner of 
applying them so as to achieve the best results. Acquiring a 
complete outfit of such implements, he carried them home with 
him, and used them as models for the fabrication of many of 
like kinds. 

The unit of Peter’s system was a doubina, or big stick, which 
he laid on the shoulders of his familiars with a degree of prodi- 
galty and impartiality that showed that he possessed a soul 
that rose above all distinctions of rank, age, or sex. But he 
soon established torture chambers that for perfection of equip- 
ment quite equalled those of more highly civilized communities. 
We read that he established fourteen torture chambers in a single 
village. Bound by no vulgar prejudices to one dull routine, he 
revelled in variety. Women after torment he buried alive, be- 
eause he found that this method of punishment struck most 
terror to the female soul. It is curious to note that in his gen- 
tler moments he returned to ancestral methods, and cut off the 
heads of his victims with his own hands; an exercise in which 
he displayed unusual dexterity. By prolonged and excessive 
torture he put his own son to death. 

Under the practice prevalent when Beccaria wrote, if the pris- 
oner could not be forced to confess, witnesses were adduced. 
Hearsay evidence was admissible; and if two rumors affecting 
the prisoner’s supposed offense, or tending to prove any immoral 
act committed at any time during his whole life, could be traced 
to two different sources, they were equivalent to the testimony 
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of one eye-witness. Nothing was more common when one was 

on trial for his life, say for stealing, than for the prosecution to 

introduce evidence by common rumor, or otherwise, that when 

a boy he had thrown stones at his grandmother, or that at other 

_ times he had shown an evil disposition. Of course no one could 
be prepared to disprove all the charges, covering a whole life- 
time, that idle gossip or malice might have suggested. And then 
there was a hideous maxim that had drifted down from the Mid- 
dle Ages to the effect that where the crime charged was partic- 
ularly atrocious, convictions might be had on slight evidence, or 
on mere suspicion. 

It will be seen that under these forlon conditions there was 

but small hope for the prisoner; and that an inquisitorial trial 
was very much like the ancient trial by ordeal, by which, if the 
accused person walked barefooted over red hot plowshares with- 
out burning his feet, he was to stand acquitted, otherwise he 
should be condemned. 

The fact is that but few that were charged with offenses es- 
caped from the clutches of the trial courts unless through the 
favor of some one in power. 

It is known that very many innocent persons were put to death 
under these forms; such results being the more common because 
all trials were conducted in secret, and the accused was denied 
the benefit of counsel. 

We can judge of the fallibility of these proceedings by the 
numerous trials for witchcraft, a crime supposed to consist of 
personal interviews with the devil, resulting in a promise by the 
witch to serve him faithfully, in return for which she received a 
gift of supernatural powers. There were such things as wiz- 
ards; but this offense was thought to be confined mostly to 
women. Now we know as well as we know anything that this 
supposed crime was in-its very nature impossible; hence that all 
those that were convicted of it were innocent of the offense with 
which they were charged. 

While witches were being hanged in Massachusetts they were 
being burned in England and Scotland; but the European conti- 
nent was much more infested with them than England or 
America. 
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Michelet tells us that 7,000 witches and wizards were burnt at 
Tréves; that at Geneva 500 were burnt in three months, 800 at 
Wurzburg, and 1,500 almost at once in Bamberg; and that 
among these were girls not more than 11 years old. In Toulouse 
and several cities of Spain the number was still greater. So 
desolating were these prosecutions that the emperor Ferdinand II. 
of Germany, who might have disputed the prize of cruelty with 
Nero and Caligula, felt bound to interpose some slight restraint ; 
saying that as things were going on his dominions would soon 
be depopulated. 

The delusion was worse than a pestilence. In Lorraine one 
judge, named Remy, sent more than 800 witches and wizards to 
the stake. He boasted that his judgment in such matters was © 
so unerring that it often happened that persons who were ar- 
rested practically confessed their guilt by committing suicide. 
Though the offense of witchcraft was purely imaginary, yet the 
trials did not at that time differ from other trials; and the same 
quantum of evidence was required to justify a conviction. 

Judgeships were put up and sold to the highest bidder; and 
judges were notoriously unfit for their places. Early in the reign 
of Louis XIV., the minister Colbert, wishing to select from the 
various parliaments judges to form a special tribunal for the trial 
of Fouquet, wrote to the various prefects for their opinions of 
the judges within their departments. The reports which he 
received represented them as being almost universally ignorant, 
drunkards, debauchees, and generally worthless. These reports 
are still preserved in the French archives. They hand down 
the names of the judges to an immortality far worse than ob- 
livion. The reports are no doubt true; but caricature could 
hardly have done worse. 

The victims of the law that I have mentioned are only a very 
few out of the many thousands that suffered in the same way, 
equally innocent. 

Besides these secret trials there were other ways of disposing 
of obnoxious persons. One of these was by the issue of what 
were called in France lettres de cachet, by which, without any 
formulated charge, the victim was consigned to prison during 
the pleasure of the king; and the king’s pleasure often lasted 
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for many years, or for the life of the prisoner. In the reign of 
Louis XV. a man was found in the Bastile who had been con- 
fined there for thirty-five years. He had never known why he 
had been imprisoned; and no one else knew. Under the cir- 
~ cumstances it was thought best to discharge him; but when he 
had taken a look at the outside world, he begged that he might 
be allowed to return to his familiar cell; and his request was 
granted. 

For very petty offenses, many of them not now condemned 
by law, there were various punishments, many of which were 
more to be dreaded than death. Thousands of convicts were 
annually sent to the galleys, where, during working hours, except 
in very inclement weather, they were chained to the shuddering 
oar without any vestige of clothing. Their food was poor and 
insufficient. The result was that the death rate was something 
frightful; and the exceptionally strong who survived the ordeal 
were frequently kept in chains for ten to fifteen years after 
their terms had expired. 

I need not notice the foul and overcrowded prisons for debtors 
that abounded everywhere. 

The terrible punishments denounced by law had the effect to 
defeat the ends which the law was intended to accomplish. If 
one had committed some slight offense punishable with death 
he had nothing left but to join some troop of brigands in which 
he would take his chances in a permanent war on society. Thus 
it was that crime constantly increased, though bodies of sup- 
posed malefactors were always swinging on the gallows as a 
warning to evil-doers. To meet the rising tide of crime, death 
was clothed with additional terrors, and convicts were burnt at 
the stake, broken on the wheel, or hung, drawn and quartered, 
having been previously whipped from the jail to the gibbet. In 
France and various other countries the tongue of the convict in 
certain cases was cut out before he headed the procession to the 
gallows. But nothing did any good; crimes continued to 
increase, and the hangman was everywhere busy. 

I have perhaps said enough to show the wretched condition of 
the criminal laws throughout Europe up to the last half of the 
eighteenth century. Owing to the greater amount of liberty 
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enjoyed in England, and the institution of trial by jury, the laws 
were generally, but not always, enforced with considerable im- 
partiality ; but not so on the continent; the rich and powerful 
despised them, and treated them with ill-concealed contempt, 
while the law operated on the poor and the weak, and often on 
the innocent, with the utmost severity. 

Cesar Bonesano, Marquis of Beccaria, the son of a noble but 
impoverished family, was born at Milan in 1735. Soon after 
attaining his majority, he published a work on the subject of the 
debased condition of the Italian coins that attracted general 
attention in his native country. 

In 1764 he had at the age of 29 completed his celebrated book 
on ‘**Crimes and Punishments.’’ Having shown it to some of 
his friends, they advised him not to publish it, because it con- 
tained sentiments that might bring him into collision with the 
government, and might subject him to the punishments de- 
nounced by the inquisition, which was then unshorn of its 
powers. Beccaria himself had very serious misgivings on the 
subject; but Count Veri, his most intimate friend, urged on 
him that the work should be published from a sacred sense of 
duty. Accordingly it came out in the year last mentioned. Its 
success was instantaneous, and almost unparalleled. It went 
through three editions in the course of a few months, and in a 
short time was translated into all the languages of Europe, in- 
cluding modern Greek, a language then almost unknown, Greece 
being at that time an obscure province of Turkey. Catherine 
Il. of Russia was so much pleased with it that she caused it to 
be printed as a part of her code. 

Nevertheless there were not a few in Italy that asserted that 
the author had expressed seditious sentiments for which he 
ought to be dealt with promptly and severely, as a punishment 
for the offense, and as a warning to all evil-disposed persons 
in like case. From this unpleasant contingency Beccaria was saved 
by Firmiani, who was then the Austrian governor of the Milanese, 
and who seems to have been a man of intelligence and worth. 

The book made a great stir everywhere; but more especially 
in Paris, which was then the center of literary culture. But 
before speaking of its critics I will notice the work itself. It 
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forms only a small volume that anyone can read through easily 
in two or three hours. Most of its propositions seem to-day to 
be no more than truisms; but they were startling enough when 
first brought to light. 

In his introduction the author says: ‘* In defending the rights 
of humanity and of eternal truth, if I might aid in saving from 
death some of the trembling victims of tyranny, or of igno- 
rance, which is equally fatal, the benedictions and tears of a single 
innocent person restored to joy and liberty would console me 
for the contempt of the rest of mankind.”’ 

He began his treatise by saying that the advantages of society 
should be equally distributed among all of its members; a senti- 
ment which he repeats in a form which has now become an 
aphorism: ‘* The object of government should be the greatest 
possible good to the greatest number.”’ 

The following is submitted as a brief summary of the reforma- 
tion that Beccaria recommended. 

The laws (generally written in Latin at that time) should be 
written in the vulgar tongue, so that they may easily be under- 
stood by the people. Every offense should be rigidly defined ; 
and a punishment strictly proportioned to its magnitude should 
be prescribed with the greatest precision possible, so that the 
least possible discretion should be left to the judge. 

The efficiency of punishment depends more on its certainty 
than on its severity. If laws are well defined and properly exe- 
cuted each citizen will know the consequence of a criminal act ; 
and the innocent will feel secure in the enjoyment of life, 
liberty, and property. The press should be free, so that men 
may have the benefit of free discussion, and be able to form 
reasonable and correct opinions. (It is perhaps needless to say 
that at that time the press everywhere, save in England, was 
under a strict censorship. ) 

Judges should be assisted by laymen chosen by lot in all 
criminal trials. All trials should be public. Women should be 
allowed to testify as witnesses the same as men. (They were | 
generally excluded from the witness stand in Italy at that time. ) 
Defects of moral character should not exclude a witness; but 
should only go to his credibility. 
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To justify conviction the evidence should be free from doubt ; 
more especially where the offense charged consists wholly or in 
part of spoken words ; such words being often wrongly reported, 
while their meaning depends largely on tones and gestures that 
cannot be reproduced in the court room. 

No one should be bound to criminate himself. Torture, 
which condemns the feeble and exonerates the robust, should be 
abolished. 

Capital punishment should be superseded by imprisonment at 
hard labor for periods proportioned to the offense. No punish- 
ment should exceed what is needful to deter men from crime. 
Confiscation of property (then almost universal in cases of con- 
viction) should be abolished, because it inflicts punishment on 
the innocent family of the offender. The time of imprison- 
ment before trial should be as short as may be compatible with 
a full and fair trial. If the accused is guilty, promptness of 
punishment renders the law more efficient; if innocent, he 
should be restored to liberty at the earliest possible moment. 

Offers of rewards for accused persons, dead or alive (then very 
common) should be forbidden. Dueling should be prohibited; 
and it should be known that the law is the arbiter of disputes. 
Smuggling (then punishable with death ) should not be punished 
capitally. The government could lessen the violations of the 
law in this respect by lowering the duties. 

Towns and cities should be lighted at the public expense; as 
crime would thereby be much diminished. 

Punishment of suicide (then inflicted by burial of the body 
of the offender with a stake driven through it at midnight at 
a cross roads, and by confiscation of property) should be abol- 
ished, as it only falls on the innocent. Laws against emigration 
should be repealed, as being an unreasonable restraint on personal 
liberty. 

The law should never undertake to control men’s opinions, or 
to punish criminally mere breaches of morals. ‘‘ To attempt,’’ 
said the author, *‘ to subject a multitude of intelligent beings to 
the invariable regularity of inanimate machinery, is to indulge 
in a false notion of utility.”’ Liberty and law should march 
hand in hand. 
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No confession should be admitted in evidence unless voluntarily 
made. Judges should not act as prosecutors; but should be 
impartial between the State and the defendant. The law should 
disregard all distinctions of rank and station. 

The author closed with these words :— 

‘¢Tf punishment is not to be a mere act of violence on the 
part of one person or more, it should be public, prompt, neces- 
sary, as mild as possible, proportioned to the offense, and fixed 
by the laws.” 

Such is the substance of this little book which was written in 
a modest style that did not invite controversy. The author 
prudently avoided comparisons, or criticisms of existing institu- 
tions. He only said: ‘* Such is the sad condition of the human 
mind that we have a better knowledge of the revolutions of the 
heavenly bodies than of moral truths that lie very near us, and 
which are intimately connected with our happiness. Truths that 
concern us most are uncertain, encircled with darkness, and 
adrift on the whirlpool of our passions.”’ 

The book was certainly received with general favor; but not 
with universal approval. It was promptly condemned by the 
inquisition in Venice. 

A monk named Corfri, living in a monastery in Vallombrosa, 
published a book in which he hurled at Beccaria all the anathe- 
mas that had accumulated in the arsenals of theological con- 
troversy for centuries. He said that Beccaria had distilled a 
gall of unexampled bitterness ; that to shameful contradictions 
he had added secret and perfidious traits of hypocrisy; that his 
book was horrible, venomous, licentious, impious, infamous, 
filled with impudent blasphemies, insolent ironies, indecent 
pleasantries, dangerous subtleties, scandalous railleries, and out- 
rageous slanders. 

This good monk had no doubt of the punishment that Beccaria 
deserved, or of the final destruction by which he would be over- 
taken. On these subjects his notions had all of that definiteness 
that Beccaria desired that the laws should assume. 

At that time Linguet and Brissot, one of the future leaders 
of the Girondists, were writing on different newspapers in Paris. 
They had formerly been on the staff of Freron, the well-known 
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editor of a Parisian periodical, where they had quarreled bitterly ; 
a quarrel that was definitely ended when they were both guil- 
lotined during the Reign of Terror. 

Linguet, who was an obscurant of the most pronounced type, 
wrote a review in which he denounced Beccaria’s book with the 
utmost vehemence, and in which he told various lies about the 
author. Brissot wrote a review in which he highly eulogized 
the work on ‘* Crimes and Punishments,’’ concluding by saying 
that the author had secured an additional triumph by reason of 
the censure of Linguet. ‘ 

Perhaps the most extraordinary production called forth was 
from one Vouglans, who had formerly been one of the judges 
of the Parliament Maupeou. He and his fellows having been 
turned out to grass by Louis XVI., he found time to write two 
folio volumes in denunciation of Beccaria; in which he urged 
that the reason there was so much crime was that the laws were 
not severe enough, and that many crimes were not made punish- 
able by law at all. 

The work on ‘Crimes and Punishments’’ undoubtedly 
hastened the step of the French Revolution. It was the text- 
book of its principal leaders. By sending a searching ray of 
light into the dark recesses of the criminal law it showed the 
folly and injustice of most of the existing institutions; and 
excited in France a spirit of general revolt. 

The Revolution began very well. One of the first things to 
which the Constituent Assembly turned its attention was the 
preparation of a criminal code based on the suggestions of 
Beccaria. The result was a code which is hardly open to intel- 
ligent criticism ; and, with but few changes, it still remains in 
force. 

When, under the reaction against ancient abuses, the Revolu- 
tion, unable to steer between the Scylla of tyranny and the 
Charybdis of anarchy, adopted the methods that it had de- 
nounced, and substituted the Revolutionary Tribunal in place of 
the worst of those that had existed under the old regime, such 
a sudden lapse from high ideas must have grieved the heart of 
the Italian jurist. We cannot doubt that he was pained to per- 
ceive that right triumphs in this world very much as wrong 
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triumphs. He could not foresee that out of all of that turmoil 
would come, far off, the unification and the enfranchisement of 
his native land; objects that he coveted, but for which he dared 
not hope. 

The victory of Beccaria has become complete. The prin- 
ciples that he announced are now embodied in every criminal 
code in Christendom; and they have even penetrated the distant 
Orient. Japan years ago adopted a criminal code based on his 
views. 

During the late war between China and Japan the Japanese 
government threw troops into Korea, and ruled the country as 
long as the war lasted. At the end of the war Japan showed 
that her people were not thoroughly civilized, or at least not 
deeply imbued with the spirit of modern Christianity, by freeing 
Korea from the Chinese yoke, hauling down the Japanese flag, 
withdrawing her troops, and leaving the Koreans to work out 
their own political salvation. 

Since that time the king of Korea has introduced various 
reforms. On the 8th day of January, 1895, he issued a proc- 
lamation, containing these words, taken almost literally from 
Beccaria: 

‘¢ Civil law and criminal law must be strictly and clearly laid 
down; none must be imprisoned or fined in excess, so that 
security of life and property may be ensured for all alike.’’ 

Beccaria’s book had the honor of being translated into French 
by the Abbe Morellet, at the suggestion of Malesherbes, and of 
being annotated by Diderot, who was then a great light in the 
literary firmament. He was a man of ability, and of wonderful 
information, but in this instance he failed completely. He 
favored the abolition of preliminary torture, but recommended 
that supplemental torture be perpetuated, notwithstanding the 
fact that long experience had shown that criminals under torture 
were much more likely to implicate innocent persons than to 
denounce their friends. He also had unbounded faith in the 
omnipotence of the law. He said: ‘* Where the laws are good, 
men are good; and where the laws are bad, men are bad; ’’ thus 
mistaking the effect for the cause. 

Voltaire published a pamphlet anonymously, in which he 


4 

| 


540 34 AMERICAN LAW REVIEW. 


defended the theories of Beccaria, and enforced them by various 
historical references. 

It is not surprising that a revolution so extensive as that con- 
templated by Beccaria should have met with opposition. 
Errors — particularly if they are of long standing — die hard. 
Outside of poetry they rarely die at all, but are continually made 
to assume new forms and are reissued. Hence life is what it 
has always been, a combat. : 

Cicero approved of the gladiatorial shows because, he said, 
they taught men how to die; and Pliny the younger, perhaps 
the most refined man of antiquity, thought that they should be 
encouraged. 

In our own times we have many brutal exhibitions, which are 
faithfully reported by the press, and the law has to require that 
public executions shall take place within closed walls in order to 
prevent them from degenerating into popular spectacles. 

Sir Matthew Hale, a very learned man, said that any man 
who denied witchcraft was an atheist. He proved his faith by 
causing two old women to be burned for that offense. Black- 
stone published the fourth volume of his Commentaries in 1769. 
He had read the treatise of Beccaria, and it had evidently modi- 
fied his high tory and reactionary views to some slight extent, 
as is shown in his last chapter; but he believed in witchcraft as 
devoutly as any Senegambian now living. Speaking of witch- 
craft he said: ‘* The thing itself is a truth to which every 
nation in the world hath in turn borne testimony, either by 
examples seemingly well attested, or by prohibitory laws, 
which at least suppose the possibility of commerce with evil 
spirits.”’ 

Some years ago a distinguished jurist published an article to 
prove that war is the nurse of all the nobler virtues. The nurs- 
ing has been so prolonged and extensive that probably many of 
them have been nursed to death. Not long ago I read a paper 
written by some French writer in which he said that public trials 
of criminals are only schools of crime. Consequently he con- 
tended that all such trials should be in secret, as in the good old 
days. 

When, in 1899, the peace cénference met at The Hague the 
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two great Anglo-Saxon nations, claiming to be in the van of 
civilization, refused to give up the dum-dum bullets because just 
at that time they happened to be engaged in the spread of the 
gospel of peace among heathen nations. 

Not long ago I heard an address which dealt with the ques- 
tion of friendly arbitration of disputes between nations. The 
orator gave a history of such arbitrations, and presented a 
glowing picture of the coming day when spears shall be 
beaten into ploughshares, swords shall be beaten into prun- 
ing hooks and the white dove of peace shall spread its wings 
over landscapes of universal reconciliation; but he wound 
up by telling us that there were a few wars so divine, so holy, 
so pre-eminently sacred, that they commended themselves to the 
universal conscience of mankind, and that chief among these, 
consecrated by all of theblessings of heaven, was our present war 
on the Filipinos. He then proceeded to develop a code of inter- 
national morals, which, if not superior to the Sermon on the 
Mount, was at least different from it. 

But notwithstanding all objections, and some vituperation and 
abuse, the book of Beccaria commended itself to most fair- 
minded and intelligent men. 

His doctrines have not only changed the whole system of the 
criminal laws, but they have stimulated inquiries into civil laws 
as well, and have resulted in a new science of jurisprudence 
based on reason and not dominated by ancient custom, or 
enslaved by wornout precedent. 

Bentham, Romilly, Pastoret, and all of the great law reform- 
ers of the present century, have frankly acknowledged their 
obligations to the pioneer in their wide field of labor. 

The rest of the life of Beccaria is soon told. For some years 
he and some of his friends published in Milan a periodical called 
the Coffee House, after the manner of Addison’s Spectator. 
Not long after the publication of his book on ‘* Crimes and 
Punishments ’’ he planned an extensive work on legislation ; but 
seeing that such a work would bring him in conflict with those 
who were in power, he abandoned the enterprise. He was like 
the mariner, who, having narrowly escaped shipwreck on his first 
voyage, resolves to tempt no more the stormy seas. He was 
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happily married, and little children were growing up around 
him. He said himself: ‘I sought to defend humanity, without 
becoming its martyr.”’ 

Beccaria was appointed professor of political economy in the 
Palatine College of Milan in 1768, a position in which he main- 
tained himself with distinction. Two volumes of his lectures 
have been published since his death. In 1771 he was made a 
member of the supreme economic council; and in 1791 he was 
made a member of the board for the revision of the code, in 
which capacity he-rendered valuable services. He died. of 
apoplexy at the age of 60, ‘* lamented,’’ as was said by a con- 
temporary and a fellow countryman, *‘ by all who knew him, and 
worthy of being known and lamented by the whole human race.”’ 

His work was done. He had spoken a little word in due 
season, and it was destined to live forever. In the first edition 
of his book he had favored imprisonment for debt. In a later 
one he expunged the passage, and said: ‘*I blush to have 
written so cruel athing. I have been accused of being seditious 
and impious when I was neither ; but when I attacked the sacred 
rights of humanity no one raised his voice against me.”’ 

Beccaria was extremely fortunate in the time of the publica- 
tion of his famous book. Fifty years earlier it would have 
been fatal to its author; fifty years later his labors would prob- 
ably have been forestalled. M. Dupin, one of the most dis- 
tinguished of the French lawyers of this century, has said of 
Beccaria: ‘* He was remarkable less for the profundity of his 
views than for the generosity of his sentiments; his treatise is 
rather an earnest plea for humanity than a scientific work; and 
the name of Beccaria will pass with posterity, not as that of a 
great publicist, but as that of one who deserved well of the 
human race.”’ 

Immanuel Kant, who was profound often even to obscurity, 
reproached Beccaria for leaning too much to humanitarianism. 

Beccaria was no doubt a humanitarian, if that is good ground 
for censure; but he was not a sentimentalist, like Rousseau, 
who believed, or affected to believe, that all men would be good 
and happy if all laws were repealed. He stood for reasonable 
laws rigidly enforced; and he deprecated the injudicious use of 


BECCARIA AND LAW REFORM. 543 


the pardoning power as tending to bring the law into contempt. 
His book may not seem very profound as compared with studies 
jn jurisprudence that have since appeared. He labored for 
practical results, and not to show his learning. It is the old 
story of Columbus and the egg. Anyone could stand the egg 
on end after Columbus had shown him how to doit. If Beccaria 
was not a great man he accomplished great results. Generations 
of able jurists had lived before him without seeing anything 
objectionable in the barbarous codes existing in their day. 
Men are the slaves of custom, and are apt to overlook the faults 
and incongruities of institutions that have always been un- 
challenged, and that have become venerable by reason of their 
antiquity. But Beccaria perceived the prime defects in the 
governments and laws of his time, and pointed them out with 
unerring accuracy, suggesting reformations that have been 
adopted in all civilized lands. There are no doubt many cor- 
porals in our army who, if furnished with modern appliances of 
warfare, could capture another Tyre in less time than it took 
Alexander ; but it does not follow that they are greater than 
Alexander. It may be that Beccaria was not profound; but he 
was a thoroughly sane man, with that rare kind of common 
sense, possessed by men like Washington, which easily adjusts 
itself to great subjects. As a literary man he could not com- 
pare with his grandson Manzoni, the poet, and the author of the 
only classic novel that Italy has produced; but the world could 
better have done without ‘‘ The Betrothed ’’ than to have done 
without the treatise on ‘* Crimes and Punishments.”’ 

It does indeed seem not improbable that Beccaria sought to 
do good rather than to acquire fame. We may underestimate 
his abilities; but it would be hard to overestimate the value of 
the work which he accomplished. 

If a shining angel had appeared in his chamber at night, and 
had shown him a book of gold, containing the names of all the 
great ones of the earth, and had told him that his own was not 
enrolled therein, Beccaria might have. 


66 spoke more low, 
But cheerly still; and said, I pray thee, then, 
Write me as one that loves his fellow-men.”’ 
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THE CORPORATION SYSTEM—AN ARGUMENT FOR 
ITS ABOLITION. 


Equality of opportunity is the natural right of all mankind. 
Whatever tends to restrict any man’s exercise of this right is 
an evil, and should not be tolerated. No man or,class of men 
can enjoy a special privilege but at the cost of some sacrifice to 
another man or class of men. When one man has more than 
an equal opportunity with his fellows in the industrial struggle, 
some other man has less than his just.share. This is necessarily 
the case. Government cannot discriminate in favor of one, 
without discriminating against another; it cannot give to one, 
without taking from another. 

When the State grants a corporate franchise, it gives to the 
owners of the corporation rights which other men do not possess. 
If these were not valuable and exclusive rights, no corporations 
would be organized. If these rights have a substantial value, 
as they certainly have, that value is given to the corporation by 
the privileges which it has. It must be at the cost of some- 
body. Manifestly, it is at the cost of those who do not enjoy 
the privilege. 

Corporation advocates declare that the corporation is a good 
thing because it furnishes the quickest and most convenient 
method for the combination of capital toward business ends. 
That is precisely the objection I urge against the whole corpora- 
tion system. The masses of the people in this country to-day - 
are suffering because practically all of the avenues of legitimate 
business are controlled absolutely by combinations of capital 
against which it is worse than useless to compete. The corpo- 
ration furnishes the most available means whereby a great num- 
ber of men may quickly unite their capital for a given purpose, 
to be prosecuted for a period beyond the term of human life. 
The stock may be shifted with such facility that the combina- 
tion of many corporate interests in the hands of a single indi- 
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vidual is attended with little or no inconvenience, and may often 
be the work of but a few days. There can be no question that 
this operates as an encouragement to the formation of trusts. 

The corporation also supplies a fruitful means of injustice 
and fraud. The minority stockholders are entirely at the mercy 
of the man who owns the controlling interest. He may bond 
the corporation until it pays no dividends, and the stock falls 
below par, when it is really worth more than par. The minor- 
ity stockholder is thus often compelled to sell at a loss. This 
game of ‘‘ freeze-out’’ has been played so often that it has 
ceased to arouse the indignation and scorn of the public, and 
has come to be regarded as a necessary phase of successful cor- 
porate management. Such an institution, if organized upon a 
large scale, is certain to overcome the competition of individual 
or smaller concerns, for the majority stockholder, while tempo- 
rarily fixing prices at rates which are ruinous to competitors, 
may recoup his own losses by freezing out the small stockholders 
in his own concern. 

How often, too, are the funds of a corporation dissipated in 
the form of high salaries paid to officials who, to earn such sal- 
aries, are obliged to do nothing but ** stand in ’’ with those who 
own the controlling interest in the stock, and leave the small 
shareholders to hold the bag. I never saw the point better illus- 
trated than in the case of the two small London boys who, walk- 
ing down a street of the city, passed a tobacconist’s shop. The 
bigger of the two remarked : — 

“TI say, Bill, I’ve got a ha’ penny, and if you’ve got one, too, 
we'll have a penny smoke between us.”’ 

Bill produced his copper, and Tommy, diving into the shop, 
promptly reappeared with a penny cigar in his mouth. The 
boys walked side by side for a minute or two, when the smaller 
one mildly said: — 

‘I say, Tom, when am I going to have a puff? The weed ’s 
half mine, you know.”’ 

‘* Qh, you shut up!’’ was the business-like reply. ‘I’m the 
president of this corporation, and you're only a shareholder. 
I'll do the smoking, and you can spit.’’ : 

The corporation system has given us the stock-gambler, whose 
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operations differ only in degree, not in principle, from those of 
the ‘* crap-shooter’’ and the poker-player. The poor negro 
who wins a dollar at dice, is prosecuted as an offender against 
the law and public morals, but the plunger who makes a million 
in stocks within the space of five minutes, is heralded as a Napo- 
leon of finance. Now, what is the difference between the two? 
Just nine hundred and ninety-nine thousand nine hundred and 
ninety-nine dollars — nothing more. 

Corporations breed immorality in many ways. They are 
artificial, intangible beings, and are not answerable for breaches 
of the moral law. The conscience of a corporation official is 
seldom hurt by the wrongful act of his company, for which, by 
a process of metaphysical gymnastics, he reasons that he is not 
morally responsible — for it is not his act, but the act of the 
corporation. Hence it is not surprising that corporations are 
often less honorable in their dealings than individuals. The 
corporation knows no law but the civil statute, which is frequently 
enacted by that corporation lobby whose gigantic and disgraceful 
influence is the ruling power in too many of the legislative bodies 
of this republic. 

All of these evils, and many others, of which limited space 
forbids mention here, are the results of the corporation system. 
But the men who organize and own corporations to-day, are not 
responsible for that system. No one can blame them for taking 
advantage of such privileges as the law may accord to them. 
They are no more responsible for this condition of affairs than 
other citizens who permit the system to remain without protest. 
The people, as a whole, are always responsible for bad govern- 
ment whenever it long exists, for no government was ever better 
than the people made it, or worse than they allowed it to be. 

The idea of corporations and the idea of entails both owe 
their origin to the Roman law. But this is not the only point of 
their resemblance. The now flourishing law of private corpora- 
tions is to personal property what the law of entails was to real 
property in the day of its widest prevalence, except that the 
possessor of corporate rights has many privileges and powers 
additional to those which accrued to the man who received the 
benefits of the law of entails. 
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Although one estate may have remained in a family from gen- 
eration unto generation, passing from eldest son to eldest son, 
there never was a time when the holder of the estate was not 
liable for all the debts of the estate, and so liable to have his 
privileges taken to satisfy the just demands of his creditors. 
Not so with the owner of corporate stock. He, too, has per- 
petual succession, so far as his corporate rights are concerned, 
but ‘* the members of a corporation are ordinarily not liable to 
creditors at all.’”?! The corporation has an immortal body, but 
no soul. It has no morals and no religion, and its only prayer is 
a prayer for judgment at law, or for injunctive relief in a court 
of equity. 

The attribute of perpetual succession is the chief utility of a 
corporation. This, also, was the chief advantage of primogeni- 
‘ture and entails. That was the object of this feature of the old 
common-law land system. An estate is but the right one has in 
ortoathing. If it is wrong to tie up real estate in perpetuity 
in a single family, through the medium of entails, why is it not 
equally wrong to tie up certain rights and privileges with their 
accruing profits, in perpetuity, when clothed in the garb of a 
corporation? It is an ancient maxim, that the law abhors per- 
petuities. Yet the law does not abhor corporations — not to 
any great extent, at least; they are generally on speaking terms 
in this country. And yet, the essence of the corporation is its 
perpetuity. The one form of perpetuity would seem to be as 
harmful as the other. 

Corporations possess very evident advantages over partnerships 
and individuals; if they did not, they would not be formed. 
Corporate rights are special privileges. Special privileges 
should not be granted. It is said, however, that no harm can 
come from this, because all men are upon compliance with the 
statute, privileged to organize corporations and secure franchises. 
There seems now, indeed, to be an almost universal tendency to 
incorporate all grades and forms of business, and the corpora- 
tion statutes, yielding to the prevailing demands, are being gen- 
erally amplified in character and scope, so as to comprehend all 
classes and degrees of industrial pursuits. There can be no 
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doubt of the growth of this tendency, and so rapid has been the 
movement, that the great mass of existing corporation law has 
been built up within the past fifty years. 

This industrial phenomenon is but another evidence of the 
general desire of all men to enjoy equal opportunities. But if 
equal business opportunity is the end, why all this costly cir- 
cumlocution? The end may be attained by a shorter route. It 
would be more convenient and far less expensive to grant char- 
ters to no man than grant them to all men. 

The law may grant special privileges, but it cannot bestow 

natural rights. Natural rights are not the subject of legislative 
grant. If the right to perpetual succession belongs to a few 
men it belongs to all men, and they should not be obliged to 
apply to the government for authority to exercise it. But it is 
not and in the nature of things cannot be an individual right, and — 
it has never been so considered, either by courts or text-writers. 
Perpetual succession is the inherent right of government alone. 
It belongs to the public — to society. It is an attribute of sov- 
ereignty. When the government grants a franchise it parts 
with a sovereign right. Perpetual succession is as much an 
attribute of sovereignty as the taxing power, and neither should 
be granted to individuals or associations of individuals. The 
political nature of the corporation has always been recog- 
nized by courts and law-writers generally. The question as to 
the advisability of granting charters or franchises is therefore 
political, and not legal. It is plainly a question of politics, for 
the people to solve in their own interest. 
_ When the people have solved this question they will have 
solved to a great extent the question of trusts and monopolies, 
the majority of which must speedily disperse upon the with- 
drawal of those corporate privileges upon which they are founded 
and by which they are held together. 

If there are any business interests of such a nature that they - 
cannot endure without the privilege of perpetual succession, 
such interests should be controlled by the government, for in 
the government alone do we find the absolute right of perpetual 
succession. As to private business interests, they have no need 
of such a privilege; for it is no more necessary that one firm 
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should continue in business, unaffected by death, from genera- 
tion to generation, amassing in its coffers the earnings of several 
generations of men, than that one family, by means of primo- 
geniture and entails, should tie up for many generations in the 
scions of a single house, a few hundred acres of land. 

The system of entails in its day was not a more prolific breeder 
of class-distinction and wealth-segregation, than the corpora- 
tion system of the present day. Thomas Jefferson led in the 
crusade which resulted in the abolition of entails. The work of 
the future Jefferson will be to eliminate the corporation from 
the political institutions of this republic. 

While it is perhaps the professional duty of the lawyer to 
construe law rather than make it, yet the members of that hon- 
orable profession which, as D’Aguesseau so eloquently said, is 
‘‘as ancient as the magistracy, as noble as virtue, and as neces- 
sary as justice,’’ should not be slow to assume the initiative in 


a political movement which promises by a change of the law to 
bring about a greater degree of equality among men in their 
struggle for life, liberty and the pursuit of happiness. 


Mossy. 
JEFFERSON City, MISSOURI. 
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CHIEF JUSTICE MARSHALL. 


Most happily for us, for thirty-five years and during the for- 
mative period of our national life, we had as Chief Justice the 
greatest judge known to history and who was a great states- 
man as well. Professor Bryce says of him: ** One man was so 
singularly fitted for the office of Chief Justice, and rendered 
such incomparable services in it, that the Americans have been 
wont to regard him as a special gift of favoring Provi- 
dence.” * * * ‘His fame overtops that of all other 
American judges more than Papinian overtops the jurists of 
Rome, or Lord Mansfield the jurists of England.’’ Again 
Professor Bryce says: ‘* The Constitution seemed not so much 
to rise under his hands to its full stature, as to be gradually 
unveiled by him till it stood revealed in the harmonious per- 
fection of the form which its framers had designed. That 
admirable flexibility and capacity for growth which character- 
ize it beyond all other rigid or supreme constitutions, is largely 
due to him.”’ 

The personality of such a man is of the greatest interest. 

At the close of the last century, when Federalists and anti- 
Federalists constituted the two great parties of the country, the 
bitterness of partisanship has never been surpassed in any coun- 
try peopled with our race. 

By Washington’s death Federalism lost immense vantage 
ground. The French had aided us in the bitter struggle with 
England, and the natural feeling of gratitude made our people 
take kindly to the principles of their allies as against those of 
their late enemy. The strength of the Federal party was 
rapidly on the wane. England, whom they were supposed to 
favor, was aggressive, insolent and domineering. She claimed 
and took privileges which were gall and wormwood to a majority 
of our people. Her claim to exercise the right to search our ships 
_ for seamen who had deserted was particularly offensive. Just 
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at this unfortunate time came the Jonathan Robbins incident. 
The British consul at Charleston procured the arrest of one 
Thomas Nash, also known as Jonathan Robbins, on a charge of 
murder alleged to have been committed on board a British man- 
_ of-war. Nash, or Robbins, applied for his discharge under a 
writ of habeas corpus, on the ground that he was an American 
citizen, impressed into the British navy against his will, and 
that the killing was done in defense of his rights. The British 
minister made a requisition upon the President for his surrender, 
and President Adams advised the United State judge at Charles- 
ton to surrender him to the British authorities. This was 
done, and he was promptly tried and—hanged. Thereupon 
there was an outburst of popular rage throughout the United 
States almost dynamic in its violence. Mass meetings were held 
all over the country to protest against such truckling to British 
influence. People did not stop to inquire whether Nash’s state- 
ment was true that he was an American citizen. As a matter of 
fact he was an Irishman and British subject, and was merely 
exercising his natural prerogative of raising a row. 

In the House of Representatives a resolution was introduced 
by Mr. Livingston of New York, censuring the President for 
his action, and asserting that the executive was usurping judicial 
functions. In the debate that followed the action of the gov- 
ernment was denounced in no measured terms. The able and 
accomplished Albert Gallatin, the leader of the Republican 
* party in the House, warmly supported the resolution, and in- 
tended to make the closing speech inits favor. While the blood 
of the House was at fever heat, there awkwardly rose from his 
seat with the Virginia delegation, a tall, thin, loosely jointed 
man of forty-five, but looking considerably older. He was care- 
lessly, almost slovenly dressed. His complexion was swarthy, 
his head and face small in proportion to his height, his gestures 
angular and ungraceful, his opening sentences uttered with hes- 
itation and apparent confusion. But as he proceeded, his form 
became erect, his voice clear, and there was that air of benig- 
nity, good humor, candor, and masculine sense about him, that 
imperial power shining through his small lustrous black eyes, 
that would have commanded attention, even if his reputation 
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for wisdom, fairness and ability, had not already become 
national. 

In a modest unpretentious way, without a particle of illustra- 
tion or attempt at effect, he stated the facts, as he understood 
them, upon which the President had acted; the terms of the 
treaty with Great Britain, relating to the extradition of crimi- 
nals; the duty of the executive department, to carry out the 
terms of the treaty, and then, more at large, the proper func- 
tions of the executive and judicial departments respectively in 
such a government as ours. As he proceeded to analyze and 
apply the principles involved, the plain, logical force of his rea- 
soning began to have its effect. Republicans became uneasy, 
and the more fair and candid of them to waver. Gallatin, at 
the beginning, felt that now was to be heard the most forcible 
and legical statement of the case that could be made for the 
administration, and, placing himself near the speaker, began 
taking notes for his reply. It was observed that as the Virgin- 
ian proceeded in his luminous statement of facts and principles, 
Mr. Gallatin made fewer and fewer notes, until at last, putting 
away pencil and paper, he went out to the lobby, but still keep- 
ing in sight and hearing of the speaker. While walking back 
and forth in the lobby, a smaller-minded Republican, noticing 
his movements, stepped up and asked why he had ceased taking 
notes, and whether he did not intend to reply. ‘* No,”’ said 
Gallatin. ‘* Why not?’’ ‘* Because I cannot. His speech is 
unanswerable.’’ And so thought the House. 

John Marshall achieved one of the greatest triumphs recorded 
in the history of debates; for, when a vote was taken, instead 
of the administration being overwhelmed by an adverse majority, 
as was expected an hour before, the resvlution of censure secured 
only 35 votes, while there were 61 against it. This speech Mr. 
Marshall revised and published, and it had the same effect 
throughout the country which it had in Congress.!_ The exposi- 
tion therein contained of the true principles governing the exer- 
cise of the executive functions, in relation to treaties with 


1 Marshall’s speech on this ques- States v. Nash, Bee’s Admiralty Re- 
tion will be found as a note.to United ports, 266.— [Eps. AM. Law REv. 


) 
uf 
q 
4 
i 
ir 
4 
+ 


CHIEF JUSTICE MARSHALL. 553 


foreign powers, have ever since been admitted by common con- 
sent. 

This was the first of those discussions of the principles of our 
government, in other words, of constitutional law, by Marshall 
_ which attracted national attention. Like his decisions on many 
constitutional questions afterwards rendered as Chief Justice, 
the statement of principles seemed so plain and unanswerable as 
to be almost axiomatic. They are now elementary law, and one 
wonders why there should ever have been any discussion of the 
subject. 

The story of Columbus and the egg illustrates the surprise 
felt in physical discovery that it was not thought of before. 
The same thing is felt in the intellectual world when some great 
master embodies, in plain, comprehensive terms, certain general 
principles, at the basis of government or of asystem. ‘* Do 
unto others as you would have them do unto you,’’ was a prin- 
ciple vaguely felt, yearned after, and almost announced long 
before the Great Master; but to Him we must give tlie credit 
of giving it a form, an expression so complete and perfect that 
all men recognize and understand. It was the announcement to 
the world of the basic principle that should regulate human af- 
fairs, and no man can ever question it when once it is stated. 
To us as a young nation, it was important that the law applica- 
ble to the duty of the executive department in relation to the 
extradition of criminals should be settled, and this, it was the 
good fortune of Marshall to do in his speech on the Jonathan 
Robbins case. 

Federalism went out with the administration of the elder 
Adams, but, during the last days of his term, the President had, 
most fortunately for our country, an opportunity to appoint a 
Chief Justice of the United States to fill a vacancy caused by the 
resignation of Oliver Ellsworth. 

The man, of all others then living, to preside over that august 
tribunal, and give form and coherence to the charter of our 
national life was John Marshall, and his appointment on Janu- 
ary 31st, 1801, was ever after considered by President Adams 
one of the proudest acts of his life, and for which he felt 
entitled to the gratitude of the American people. 
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The new appointee was born in 1755, in Virginia. His father 
was a friend of Washington, and served throughout the entire 
Revolutionary War, the most of the time as colonel of a Virginia 
regiment. John was the oldest of a family of fifteen children, 
all of whom reached mature years, some of them becoming 
distinguished citizens. The father, though of good social 
position, was too poor to educate his children liberally. A large 
part of John’s early teaching came from his father direct. Of 
school learning he had little, but at an early age he had 
thoroughly read all the best books then obtainable in this 
country. 

The first speech made by the future Chief Justice, of which 
we have any record, was at the breaking out of the Revolu- 
tionary War, when, as a youth of nineteen, he addressed a col- 
lection of the young men of his neighborhood, enrolled as a 
company of militia of which he was lieutenant. His statement 
of the causes of the war and what was expected of them was 
characteristic of the man. Notwithstanding his youth, his 
chronicler says: ‘‘ Never did a man possess a temper more 
happy, or if otherwise, more subdued and better disciplined.’’ 
His services in the Continental Army were long and arduous. 
But of John Marshall as a soldier we know little. What we 
know is, that he was in Washington’s army for over five years, 
and during that period he acquired the warm friendship and 
esteem of that illustrious man. He was in the battles of Mon- 
mouth, Brandywine, Germantown, Stony Point, Paulus Hook, 
and in some minor engagements. He was with the army dur- 
ing the dreadful winter at Valley Forge. A gentleman who served 
with him says: ‘** He was the best tempered man I ever knew. 
During his sufferings at Valley Forge, nothing discouraged, noth- 
ing disturbed him. If he had only bread to eat, it was just as 
well; if only meat, it made no difference. He was an excellent 
companion and idolized by the soldiers and his brother officers, 
whose gloomy hours were enlivened by his inexhaustible fund of 
anecdote.’’ In his keen appreciation of humor, and in his love 
of stories, he reminds us of Lincoln. In other respects those 
two great men had many characteristics in common, particularly 
in their plainness of person, dress, and speech, and their enjoy- 
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ment of intercourse with what Lincoln called the * plain’ 
people; but, above all, in devotion to the right as they under- 
stood it. At the close of the Revolutionary War, Marshall was 
admitted to the bar, and almost at once his wonderful powers 
of analysis, his clearness of statement, and particularly his 
high character, brought him a large practice. 

He possessed the love, admiration and respect of all classes. 
He soon came to be engaged in every important case in the 
courts of his State. 

While still a very young man, practicing his profession at 
Richmond, Virginia, his fame became so widespread as to receive 
the notice of foreign travelers. At twenty-eight he was married 
and for fifty years he was the most tender, gallant and con- 
siderate of husbands. His veneration, admiration and respect 
for women were quite extraordinary. When an old man he 
used to say that it seemed to him the young men were no longer 
lovers, and did not know what love was, they were so lackadai- 
sical about it. Miss Martineau, who met him in Washington a 
year before his death, said this of him, and of his relations to 
women: ‘* With Judge Story sometimes came the man to whom 
he looked up with feelings little short of adoration — the 
aged Chief Justice Marshall. He maintained through life and 
carried to his grave a reverence for women as rare in its kind 
as in its degree. It had all the theoretical fervor and mag- 
nificence of Uncle Toby’s, with the advantage of being 
grounded upon an extensive knowledge of the sex. He was 
the father and grandfather of women; and out of this expe- 
rience he brought, not only the love and pity which their 
offices and position command, and the awe and purity which 
they excite in the minds of the pure, but a steady conviction 
of their intellectual equality with men, and with this a deep 
sense of their social injuries. Throughout life he so invari- 
ably sustained their cause, that no indulgent libertine dared 
to flatter and humor, no skeptic, secure in the possession of 
power, dared to scoff at the claims of woman in the presence 
of Marshall, who, made clear-sighted by his purity, knew the 
sex far better than either.”’ 

Of course a young man so universally beloved and respected 
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as Marshall, would not be permitted quietly to follow his pro- 
fession, however much he might desire to do so, but would be 
literally forced into public life by his admiring fellow-citizens. 
He lived in a district where the majority were strongly opposed 
to his political views; but whenever he could be prevailed upon 
to leave his profession and run for office, the people had such 
confidence in his ability, honesty and candor, that he was 
invariably elected. 

In 1788 the people of Virginia elected a convention for the 
express purpose of rejecting or ratifying the proposed Consti- 
tution of the United States. His district was warmly opposed 
to the proposed Constitution. Notwithstanding this, he was 
elected to the convention by a large majority. Eight States 
had ratified the Constitution. It required the acceptance of a 
ninth to give it binding force. All eyes were turned to Vir- 
ginia’s convention. In that convention were some of her most 
famous sons. The interest taken in the discussions was so 
great, the ability and eloquence of the speakers so well known, 
that it seemed as if the people of Virginia had abandoned the 
ordinary pursuits of industry to flock to Richmond to hear the 
discussions. There has never been since, in this country, such 
popular interest in debates on a constitutional question. The 
opposition to the adoption of the Constitution was led by Pat- 
rick Henry, and, until shortly before the final vote was taken, 
his followers were in a majority. James Madison led the forces 
who favored the Federal Constitution, but almost equal credit 
was given to Marshall, who, in the most modest and unassum- 
ing manner, attacked the arguments and the splendid periods of 
the great orator. Marshall had studied the proposed new Con- 
stitution thoroughly. His bitter experience, as a Continental 
soldier, of the inefficiency of the old Confederation ; his subse- 
quent observation of the difficulties of carrying on any kind of 
government under it; his comprehensive views of the necessity 
of creating a nation and not an aggregation of States, — made 
him a most sincere and earnest advocate of the Federal scheme. 
Long afterwards he said of himself that he had become con- 
firmed in the habit of considering America as his country, and 
Congress as his government. Such was the force of his argu- 
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ments and those of his colleagues that in the end they carried 
the day, but by a narrow majority of ten votes. 

There is not time to sketch even the merest outlines of his 
career as Minister to France, as Congressman, and as Secretary 
of State. Suffice it to say that in all positions and under all 
circumstances his genial temper, his kindly, unpretentious man- 
ners, and his respect for the feelings of others, united with 
great reasoning powers, gave him the foremost rank. Of his 
conduct as envoy to France, President Adams said: ‘‘ He has 
raised the American people in their own esteem; and, if the 
influence of truth and justice, reason and argument is not lost 
in Europe, has raised the consideration of the United States in 
that quarter.”’ 

It was at a public banquet given to him at Philadelphia, on his 
return from France, then the national capital and the largest 
city of the Union, that the sentiment, ‘‘ Millions for defense, 
not a cent for tribute,’’ was first uttered. 

Soon after taking his seat on the bench, William Pinckney said 
of him: ‘* He was born to be the Chief Justice of any country 
in which he lived.”’ 

Such was the man who at the formative period of our national 
life was called upon to preside in our highest tribunal, and to hold 
evenly and impartially the scales of justice, not only between 
individuals, but between contending States; and also, and most 
serious of all, between the States and the general government. 

A written Constitution at that time was comparatively a new 
thing in political history. ‘The men who framed it attempted to 
express by it certain principles recognized in all government, 
but never until recently reduced to exact statement. In addi- 
tion, it was intended to be a delegation of power by independent 
States to a central government. Those States were jealous to 
the last degree of their rights, and prepared to contend for the 
narrowest possible construction of the extent of the powers of 
which they had divested themselves by the grant to the Federal 
government. One must be a student of history to have a proper 
appreciation of the disintegrating forces that, during the first 


fifty years of its existence, were at work pulling the unwelded 
nation apart. 
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The growth of national sentiment is quite a natural one, but 
it only comes to a people of the same race, closely bound to- 
gether by commercial and sentimental ties, or when held together 
by a conqueror, or by despotic power. 

Centralization comes by natural forces only when a high de- 
gree of civilization has been reached. There are those younger 
than myself who remember Germany cut up into a lot of petty 
sovereignties, and Italy even more disintegrated. I am old 
enough to remember when, probably, a majority of the people 
of the United States looked with jealousy upon the national 
power, because they feared a belittling of their respective 
States. 

How much worse this provincial feeling was at the beginning, 
it is hard to realize. It was almost beyond belief. The differ- 
ent States were jealous of each‘ other, and all were jealous of 
the nation. The people were poor and uneducated. There was 
little interstate communication. It was only the necessity of 
united action to prevent being conquered by England, that 
brought them together at all. After their successful rebellion, 
they still greatly dreaded foreign interference, and a war with a 
superior power. 

The arguments of Hamilton, Madison, and their wise com- 
patriots, in favor of adopting a Federal Constitution were the 
best, most complete and logically perfect, that probably were 
ever delivered ; but they could not have overcome petty jealousy 
and provincialism but for the sense of danger that was upon the 
people. 

It seems incredible now, but it is true, that in early days 
ambitious men preferred State offices to national offices. Men 
even refused election to Congress in order to go to their State 
legislatures. John Jay resigned the Chief Justiceship of the 
United States to become Governor of New York. New York 
was not then the Empire State it is now, but was the fourth State 
in the Union in wealth and population; and the whole State had 
only a few more inhabitants than the city of San Francisco has 
now. In those days there were other instances of men resign- 
ing the highest Federal offices, such as that of cabinet minister, 
in order to accept office from their own States. This feeling of 
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State pride, of narrow provincialism, of distrust of the general 
government, must be understood before one can have a proper 
appreciation of the services of John Marshall in the work of 
welding jealous States into a nation. 

In 1801 the Federal party, which had procured by narrow 
majorities the adoption of the Constitution, was in the minority 
and thoroughly hated, and their principles distrusted, by the 
party in triumphant ascendency. There were no precedents to 
guide the reason in un:Jertaking to construe the Constitution and 
to learn what powers had been given to the national government 
and what retained by the States. It was possible for the court, 
in the cases brought before it, to give such a construction to the 
terms of the Constitution as would be in accord with the popular 
feeling and violate no canon of just criticism. Patriotic and 
able men strenuously insisted that the Constitution gave very 
limited powers to the general government, and that the States 
should have the benefit of any doubts upon questions of con- 
struction. Even Madison, to whom next to Hamilton we are 
more indebted, than to any other one individual, for persuading 
the people to adopt our Constitution, had come to be a champion 
of strict construction. 

How obvious it is that the judges of the Supreme Court who 
should be first called on to decide the meaning of the language 
about which the nation was disputing, should be not only sound 
lawyers, but wise, profound statesmen; and should have the 
happy faculty of giving the reasons for their decisions in such 
logical, luminous form as to carry conviction to reasonable minds. 
How necessary it was, too, that their characters should be such 
as to command the confidence and respect of the people. 

It has always been a characteristic of our race to submit to 
the decisions of courts of last resort — though if those decisions 
are bad, or are not supported by sound reasoning, to change the 


law affecting all future cases by statute, or by constitutional 
amendment. 


The Supreme Court of the United States had this strong in 
stinctive conservatism and respect for law in our people as an 
anchor of support. It had also a Chief Justice for whose charac- 
ter the people had unbounded affection and respect, and who, 


560 34 AMERICAN LAW REVIEW. 


acting as the mouth-piece of the court, gave such logical and 
excellent reasons for its decisions on constitutional questions, 
that when the court gave such a construction to the provisions 
of that instrument as strengthened the powers of the general 
government and stripped the States of prerogatives claimed for 
them, acquiescence, though at first grudgingly conceded, at last 
became general. Marshall was in principle a moderate Feder- 
alist; and when anti-Federalism swept the country and for many 
years held possession of Congress and the executive, he and his 
court were the conservative department of the nation. 

1 know of no other system of government in which there is a 
tribunal clothed with the power to annul the action of the Parlia- 
ment, Congress, Convention, or whatever the legislative body is 
called, or which can forbid or compel action on the part of the 
executive head of the country. In other words, our Supreme 
Court can declare an act of Congress void for being in conflict 
with the Constitution, and may issue its mandate to the Presi- 
dent himself. But what produced the greatest sensation in our 
early political history was the court declaring the action of a 
State void because repugnant to the national Constitution. 
When the questions upon which our national Supreme Court is 
called upon to pass, and the character of the men who, as a rule 
have composed it, are considered, then the expression ‘ the 
most august tribunal on earth,’’ does not seem inappropriate. 

For nearly thirty-five years Marshall presided over its delib- 
erations. Notwithstanding the fact that most of his associates 
on the bench belonged, at the time of their appointment, to the 
political party to which Marshall was opposed, yet his influence 
over them was so complete that there were few dissenting 
opinions, and in almost all important cases he acted as spokes- 
man for the court. In other words, when he expressed an 
opinion and gave his reasons for it, his associates adopted it. 
Even as great a man as Story, appointed to the bench as a 
Republican, came to look upon Marshall as a venerated master. 
While Marshall was Chief Justice, opinions were delivered by the 
court in 1106 cases, and out of that number Marshall wrote 519. 
In thirty-five years he dissented from the majority only eight 
times. 
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Space is lacking for a review of his personal career after his 
elevation to the position for which he was born. In fact there 
were not many personal incidents of general interest. The work 
of his life was to explain and develop the Constitution. 

Who can estimate the benefit to our national life, to national 
growth, and to the cause of good government, of such a judicial 
tribunal as this our fathers established? Who can measure the 
good conferred by such men as Marshall and his associates in 
the process of welding States into a nation, able to protect itself 
against foes without and to put down rebellion within? Instead 
of the Constitution being a rope of sand, as most men at first be- 
lieved, oran infringement on the liberties of the people, as repre- 
sented by the States, as many thought, — Marshall showed, by 
lucid reasoning and by the authority of this great judicial tribunal, 
that the Constitution was a ligament binding us together as a 
common whole, but yet preserving to the States individual free- 
dom in all local and personal affairs. Changing the simile, we 
may say in the language of President Garfield: ‘* Marshall 
found the Constitution paper, and he made it power ; he found it 
a skeleton and clothed it with flesh and blood.”’ 


WARREN OLNEY. 
San FRANCISCO. 


VOL. XXXIV. 


34 AMERICAN LAW REVIEW. 


THE RABBINICAL LAW OF HEREDITARY SUCCES- 
SION. 


Prof. M. Mielziner contributes to a recent number of the 
Journal of the Hebrew Union College of Cincinnati, O., an in- 
stitution devoted to the education of Jewish Rabbis, an interest- 
ing synopsis of the Rabbinical Law of Hereditary Succession. 
The great part which the Jewish race has played in the history 
of civilization gives a peculiar interest to anything relating to 
their institutions; and we have often wondered that the his- 
torians of civilization, the scholars who have attempted to trace 
the causes of human development, have rather neglected the 
continuous current of Hebrew literature for the scattered and 
disconnected fragments which have been left by the races which 
have risen to power, flourished and passed away. 

The development of the law among the Jews seems to present 
some analogy to the development of the common law, though 
the possession of a considerable body of doctrine hedged about 
with the sanctity of religion gave a fixity to the former which 
at first was lacking in thelatter. Under the common law, when 
precedent furnished no certain guide, resort was necessarily had 
to natural law,—those conceptions of justice and common 
sense which in the end must be the basis of all law that does 
not rest in the power of the heavy fist or in priestcraft. Of 
course the Mosaic books furnished the rigid outline of the law 
developed by the Rabbis ; but, fragmentary and incomplete, they 
left many niches to be filled by interpretation, or by invention 
under the guise of interprefation. Without pretending to any 
scholarly acquaintance with the subject, the guess may be 
hazarded that interpretation often resulted in the complete 
elimination of the original conception. 

We think the readers of the Review will require no apology 
for the presentation in outline of the substance of Prof. Miel- 
ziner’s paper. The basis of the Rabbinical law is found in some 
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half a dozen lines of the Book of Numbers. The order of suc- 
cession there provided is: 1. The sons of the decedent. 2. 
The daughters. 3. The brethren. 4. The father’s brethren. 
5. The next of kin. This is supplemented by a provision from 
Deuteronomy, that the eldest son sball take a double portion. 

It is evident, as the learned author states, that no provision 
is made for the case where the sons or daughters are not alive at 
the death of their father, but leave children behind them, or 
for the case where a man dies without descendants, while his 
father is still alive. Nor does it make any provision whatever 
for the distribution of the estate of a widow, — supposing that a 
widow could acquire an estate. The law is explicit in its terms 
and provides for the distribution of the estate of a dying man, 
who leaves sons or daughters, brothers or uncles; but literal 
compliance with its terms would have entailed an obvious injus- 
tice upon those for whom a humane man would wish to provide, 
and the Rabbinical lawyer- priests seem to have been as ingenious 
as their brethren without the priestly addition in supplying what 
ought to have been incorporated into the statute. Thus, it was 
held that ‘‘ whosoever is preferred in hereditary succession, 
transmits his preference to his descendants; ’’ and a grandson 
took precedence of a daughter, and the son of a deceased 
daughter took precedence of a brother of the intestate. 

So it was held that ‘*the father has preference to all his 
descendants ; ’’ and accordingly he took the entire estate of a son 
dying without descendants, while a surviving grandfather, the 
father being dead, took the grardson’s estate to the exclusion 
of the uncles of the deceased. Even the great-grandfather 
benefited by this rule, though it may well be supposed that, in 
the troublous times when these rules were formulated, but few 
lived to take such an inheritance. 

Oriental contempt for women is reflected in the rule that ‘* the 
relationship on the father’s side is a hereditary relationship; but 
on the mother’s side is not regarded as a hereditary relation- 
ship ;’’ which excluded all succession in the female line. Even 
brothers, having the same mother but different fathers, did not 
inherit from each other. 

A more kindly provision is found in the rule that ‘* where 
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there are sons who inherit, the daughters are to be supported 
out of the estate; ’’ and this was held to entitle them not only 
to support during their minority, but to a dowry on marriage, 
which, however, could not exceed one-tenth of the estate for the 
oldest daughter and one-tenth of the remainder for the second, 
and soon. In later days it became the custom for the father, 
on the marriage of a daughter, to give her a promissory note for 
the payment of half a son’s portion out of the father’s estate, a 
post-obit which compensated her to that extent for her exclusion 
from the privilege of inheriting. 

It is natural to find that, while the wife could not inherit 
from her husband, she was entitled to support out of his estate, 
in accordance with patriarchal practices, — a right which ceased 
on her remarriage. The husband, on the other hand, was the 
sole heir of his wife, but only as to property actually belonging 
to her, and not as to her expectancies which passed to her chil- 
dren; nor did his right to inherit from her pass, in case of his 
death before her, to his family. 

A curious solution is found of the problem of succession in 
case of death by the same calamity of the husband and wife who 
have no children. The learned Rabbis, departing from the con- 
ception of the common law, that the stronger animal outlived 
the weaker, devolved the property of each spouse on his or her 
heirs, as if, at the time of death, they had been unmarried. 

Primogeniture did not exist in the stringent form which it 
assumed in feudal Europe; the double portion of the elder son 
being nothing more than a recognition of his greater responsi- 
bility as the head of his father’s family under the patriarchal 
system; but, somewhat illogically, the sons of the eldest son if 
he died before his father, received his double portion, though 
the duties of headship must, presumably, have devolved upon 
one of the living sons. Inconclusion, the right to devise one’s 
estate seems to have been lacking, though it is difficult to 
imagine that, in extreme cases of rebellion against the father’s 
authority, the Talmudic lawyers did not find some punishment 
for this most heinous offense under patriarchal institutions. 

We have only sketched in outline the scheme of succession 
which Prof. Mielziner describes with plentiful references to the 
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authorities. Doubtless it is, in its main outlines, not essentially 
dissimilar to the corresponding institutions prevailing in oriental 
countries in the same period of history and still largely preserved 
by the alliance which has always prevailed in those countries be- 
tween religion and the law. Its chief interest, perhaps, consists 
in the illustration which it affords of the fact that even institu- 
tions supposed to have a theocratic origin surely, though 
insensibly, yield to the growth of ideas of the people for whom 
they were designed to provide an inflexible and unchangeable 


rule of conduct for all time. 
Tuomas W. Brown. 
CuIcaGo. 
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COURTS OF JUSTICE IN THE PROVINCE OF MASSA- 
CHUSETTS BAY UNDER THE FIRST CHARTER, 
1630-1684. 


It is not surprising that, coming as they did from a land 
having the most complete and far-reaching judicial system of 
any in existence, the New England colonists, and especially those 
of Massachusetts, should have early made arrangements for the 
settlement of disputes and the doing of justice. One great dif- 
ference between the judicial systems of old and New England, 
and one which should be noted at the very outset, is that, 
although the latter was in some respects modeled after the 
former, its authority had an entirely different basis. The whole 
English judiciary rested primarily on the crown, the law courts 
from the House of Lords down having developed from the 
right of the king and his chosen councillors to settle disputes, 
and the entire chancery or equity system coming from the power 
of the Lord Chancellor, not as such, but as keeper of the king’s 
conscience, to do right in cases not to be settled in an entirely 
just manner at law. 

In New England, and particularly in Massachusetts, on the 
other hand, the judiciary was a popular rather than a royal in- 
stitution. By the charter, granted in 1629, it was declared that 
the colony should ‘* be, by vertue of theis presents, one body 
corporate and politique, in fact and name, by the name of the 
Governor and Company of the Mattachusetts Bay in Newe 
England; ’’ that its officers should be a governor, deputy gov- 
eraor, and eighteen assistants to be chosen out of the ** free- 
men’’ or stockholders of the company, ‘‘ which said officers 
shall applie themselves to take care for the best disposeing and 
ordering of the general buysiness and affaires of, for, and 
concerning the said landes and premisses;’’ and that the gov- 
ernor and at least seven assistants should hold ‘‘court”’ once a 


month. 
1 Mass. Col. Rec. I., 10. 
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Finally it was provided that four ‘*Great and Generall 
Courts’’ should be held annually. These, as originally planned, 
were to be primary assemblies of all the freemen, including the 
governor who presided, and the assistants. The general 
court met at intervals corresponding to those between the sit- 
tings of the royal courts of England, the terms of meeting being 
known respectively as the Hilary, Easter, Trinity and Michael- 
mas terms. The governor and such of the assistants and free- 
men (when six assistants at least were present) as came together 
to any general court, whether held regularly as already men- 
tioned or specially summoned by the governor, were, ‘‘ from 
tyme to tyme to make, ordeine, and establishe all manner of 
wholesome and reasonable orders, lawes, statutes, and ordinces, 
direccons, and instruccons not contrary to the lawes of this our 
realme of Englande, aswel for settling of the formes and cere- 
monies of government and magistracy fit and necessary for the 
said plantacon and the inhabitants there.’’! 

It was under the provisions of this last quoted section of the 
charter that the whole fabric of government in Massachusetts 
Bay grew up. The general court having the right and power 
to **setle the formes and ceremonies of government and mag- 
istracy,’’ and also to prescribe what ‘‘ formes ’’ were ‘* fit and 
necessary,’’ and being itself a popular body ( first a primary and 
later a representative assembly), the judicial establishment set 
up by it would of necessity conform to the needs and desires of 
the people of the colony. 

Besides being a legislative and more or less of an administra- 
tive body, the general court was a court of law and equity, at 
first the only and later the highest court in the colony. From 
the very first, too, there was another body, or rather a part of 
the general court, having much the same rights and duties 
as the general court when the larger body was not in 
session. The charter provided? that the governor or deputy 
governor should ‘hold court’’ at least once a month, the 
**court’’ to consist of the governor or deputy and at least 
seven assistants. This ‘‘ court of assistants’’ had a limited 
power of legislation, and was also a court of law and equity from 
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which an appeal lay to the general court, which was throughout 
the period the court of last resort, and from whose decisions 
there was no appeal. When, however, in 1644 the assistants 
gained the right to sit as a separate house apart from the depu- 
ties (representing the original assembly of all the freemen ), this 
right of appeal became of no practical consequence; since even 
if the deputies did reverse the ruling of the court of assistants 
the latter, sitting as the upper house of the assembly or general 
court, could balk the effectiveness of the action of the deputies. 

Other regularly established courts than these there were none 
for nearly five years after the establishment of the colony. In 
1630, however (the year of the settlement), John Winthrop and 
three others were appointed justices of the peace, with the usual 
common law jurisdiction of such officers! The Colonial 
Records contain no record of any acts having been performed 
by these justices of the peace, so far as I have been able to find. 
This was, so far as a careful examination of the Colonial 
Records shows, the only appointment of justices of the peace 
during the period of the first charter, the powers usually vesting 
in these officers being exercised subsequent to 1638 by the 
judges of the ‘‘ town courts’’ established in that year. Mas- 
sachusetts was the only one of the New England colonies to 
appoint justices of the peace under that name during the early 
period of its history. 

But in spite of the fact that there were no regularly organized 
courts aside from those named, and no distinct judicial estab- 
lishment, trial by jury and investigation by grand jury were 
recognized from the start. In September, 1630, the first grand 
jury or ‘‘ jury of inquest’’ was summoned;? and in 1635, at 
the same session of the general court at which the first regular 
district courts were established, the grand jury was made a 
permanent institution of the colony, and two were ordered sum- 
moned annually.® 

The courts last referred to above are the inferior courts, 
which were established at Ipswich, Salem, New Town, and 
Boston.* The inferior court consisted of five judges, one at 


1 Mass. Col. Rec. I., 74. 3 Mass. Col. Rec. I., 143. 
2 Mass. Col. Rec. I., 77. 4 Mass. Cul. Rec. I., 169. 
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least a magistrate (or assistant) resident within the jurisdiction 
of the court, and the others appointed by the general court 
from a list submitted by the freemen of the towns within the 
same circuit. Sessions were held every three months, and the 
_ courts had jurisdiction in civil matters up to £10, and in criminal 
actions covering all not concerning ‘‘ life, member, or banish- 
ment.’’ Appeals lay from these courts to the quarterly court 
of magistrates, held in Boston and presided over by the governor, 
and corresponding roughly to the English Court of Quarter 
Sessions in its judicial capacity. 

The inferior courts were sufficient to handle the business of 
the colony for a short time; but in 1638, owing tothe multiplic- 
ity of petty cases which were constantly arising and the incon- 
venience of carrying them to the inferior court, a court was 
established in every organized town, having jurisdiction in 
matters of ‘‘ debt, damages, or trespass *’ not exceeding 20s.! 
The town court was presided over by the resident magistrate, 
if any; and if there was none, by three freemen appointed as 
commissioners for the purpose by the general court, two of 
whom had power to act. In 1639 another court, the quarterly 
court of Boston, consisting of the governor and two assistants 
(magistrates ) residing in or near Boston, was organized. Its juris- 
diction was the same as that of the inferior or county (as they 
came to be known later) courts, and it could lay fines up to £20.” 

The legal business of the colony more than kept pace with 
the population in increase, and appeals of small cases to the 
assistants and general court became so numerous that it was 
deemed necessary in 1641 for the. purpose of ‘casing the 
country of all unnecessary trials and charges ’’ to give the in- 
ferior courts of Ipswich and Salem the right to sit twice a year 
as a court of appeals, exercising all rights and powers of the 
court of magistrates or assistants, ‘‘ except in trials for life, 
limbs, or banishment,’’ and with final jurisdiction in all civil 
causes under £100. This gave them control of both divorce and 
probate business in their respective jurisdictions, these having 
been previously under the exclusive control of the assistants.* 


1 Mass. Col. Rec. I., 239. 


8 Mass. Col. Rec. I., 325. 
2 Mass. Col. Rec. I , 275. 


4 

Ag 
4 


570 34 AMERICAN LAW REVIEW. 


The next year the quarterly court of Boston was given the same 
powers. 

The only changes that occurred in the judicial system of 
Massachusetts between this time and 1684 were restrictions as 
to the jurisdictions of the different courts, and a change which 
occurred towards the end of the period in the manner of 
appointing associate judges of the inferior or county courts, 
In 1649 the meetings of the ‘* quarterly ’’ court of the governor 
and assistants were reduced in number from four to two a year, 
although the governor was left the power to call special sessions 
for the consideration of capital cases.1 The same year the 
original jurisdiction of the county courts and assistants was cut 
down by a statute providing that no case under 40s. should be 
heard. by either body except on appeal; ‘‘ nor shall either take 
cognizance of a case that is pussible to be tried in a lower 
court.’’? In 1674 the appointment of associate judges of the 
county courts was changed from the hands of the general court 
into those of the freemen themselves, it being provided in May 
of that year that the four men receiving the highest number of 
votes for such office at the regular town meetings for the election 
of magistrates should be the judges for the ensuing year.* 

Appeals in the colonial courts lay in the following order: 
from town to county courts, from thence to the quarterly court 
of magistrates or assistants (this having entirely superseded the 
monthly court of governor and assistants mentioned in the 
charter), and then to the general court, which was, as has been 
stated, the court of final jurisdiction. In this last named body 
lay also, by virtue of Article 72 of the Body of Liberties, the 
pardoning power. In 1665 the Royal Commission, then in 
Massachusetts, claimed the right to sit as a court of appeals 
from decisions of the general court,‘ which claim, however, was 
most emphatically denied by the latter body.® 

For the first ten years of colonial history the courts of Mas- 
sachusetts enforced the common law, tempered with their own 
ideas of equity. Even after the adoption of statutory law in 


1 Mass. Col. Rec. II., 286. 4 Mass. Col. Rec. IV., pt. 2, 204. 
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the colony, judges might at their discretion give the jury the 
law, or allow them to decide on both the facts and the law. As 
might naturally be expected, this led to much dispute and many 
appeals.! Originally, too, the judges had a good deal of lati- 
tude in the matter of accepting or rejecting verdicts. This of 
course led to abuses of justice; and in 1672 the general court 
forbade judges to refuse to accept verdicts returned by juries. 
Town courts had no juries. All actions except debt and account 
were to be tried ‘‘ within that jurisdiction where the cause of 
action did arise; ’’ the two actions named, by the court nearest 
the defendant’s place of residence.? 

Besides the regular courts of the colony, there was founded 
in 1639 a special or emergency court known as the ‘ strangers’ ”’ 
or **merchants’’ court. It was instituted for the benefit of 
merchants and other non-residents, within the colony tempo- 
rarily, who might find it extremely inconvenient to await the 
sitting of the regular courts. This strangers’ court consisted 
of the governor and two assistants, and had the full powers of 
the court of magistrates in-cases where such non-residents were 
concerned.® 

Aside from the judges the only regularly appointed court 
officers were the beadle (later called marshal), constables 
(appointed first by the general court and later by the several 
towns), and the ‘‘clerk of the writs.’’ The beadle was ap- 
pointed by the general court, and had both a fixed salary and 
fees.‘ There- were probably several marshals or beadles by 
1647.5 Originally there were no court clerks.6 In 1641, how- 
ever, a ‘* clerk of the writs’’ was appointed for each town, 
and to serve for one year. He was to * grant summons and 
attachments in civil actions.’’* These attachments were made 
by serving notice at the domicile of the defendant, but no execu- 
tion could be issued on judgment in the absence of the defend- 
ant, except on the furnishing of an indemnity bond by the 
plaintiff in case of appeal and reversal.® 


1 Mass. Col. Rec. II., 28. 5 Mass. Col. Rec. I., 204. 
2 Mass. Col. Rec. I., 169; II., 16, 17. ® Rec. I., 275-276. 
3 Mass. Col. Rec. I., 264. ™ Mass. Col. Rec. I., 344. 
4 Mass. Col. Rec. I., 40, 128, 182, § Mass. Col. Rec. II., 80. 
217, 351, etc. . 
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At first there was no regular arrangement for the payment of 
court officers (except the beadle) and jurymen; but in 1653 
regular court fees were established and the pay of jurymen fixed. 
After that time grand jurors received 3s. a day, and petit jurors 
4s. a day actual service.! 

There were no professional advocates during the early years 
of the colony, and the legal profession was in bad odor during 
most of Americon colonial history. Notwithstanding this lack 
of lawyers, however, there seems to have been no lack of liti- 
gation, if we may judge from this rather elaborate judicial 
system which was finally evolved in the province during a little 
more than half a century of life under the first charter. This 
may, perhaps, act as at least a partial defense to the oft-repeated 
charge that the legal profession itself is responsible for the 
most of the business transacted by the courts. 


Tuomas Lewis PHILIPs. 
St. Lous. 
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NOTES. 


AmeRIcAN Bar Association. — This learned body holds its twenty- 
third annual meeting at Saratoga Springs, N. Y., on Wednesday, 
Thursday and Friday, August 29, 30, 31,-of the present year. It will 
hold two sessions a day, at 10:30 a. m. and 8 p. m. on Wednesday 
and Thursday, and at 10:30 a. m. on Friday, at a place called Conven- 
tion Hall. The President of the Association for this year is Hon. 
Chas. F. Manderson, of Nebraska. The annual address will be de- 
livered by Hon. George R. Peck, of Chicago (subject not given), and 
there will be papers as follows: By Richard M. Venable, of Baltimore, 
on ‘* The Growth of Law;”’ by Prof. Edward Avery Harriman, of 
Chicago, on ‘‘ Ultra Vires Corporation Leases;’’ by Prof. John 
Bassett Moore, of Columbia University, New York, on *‘ A Hundred 
Years of American Diplomacy.’’ Before the Section of Legal Edu- 
cation, Prof. Charles Noble Gregory, of the University of Wisconsin, 
will cheerfully essay to read a paper on no less a subject than ‘‘ The 
State of Legal Education in the World; ’’ Prof. William Draper Lewis, 
of the University of Pennsylvania, on ‘‘ The Proper Preparation for 
the Study of Law;’’ Hon. David J. Hill, Assistant Secretary of State, 
on ‘* The Study of International Law and Diplomacy;’’ and Prof. 
H. B. Hutchins, of the University of Michigan, on ‘‘ The Law School 
as a Factor in a University Education.’’ Before the Section of Patent, 
Trade-Mark and Copyright Law, there will be the Chairman’s address 
by Frederick P. Fish, of Boston, Mass., a paper by Lysander Hill, of 
Chicago (subject not given); and a paper by Arthur Steuart, of Balti- 
more, on ‘‘ Copyright for Design.’’ There will also be many reports 
of committees, too numerous to mention. In view of the fact that 
this learned body meets with little variation in the northeast corner of 
our great country, it is possible that a motion will be put forward to 
change its name to the Northeastern Bar Association. In the meantime, 
it is worth considering, by the lawyers of the Middle West, whether 
they ought not to have a distinctive bar association called the Central 
Bar Association, meeting in the central northern cities, such as St. Paul, 
Minneapolis, Duluth, Manitoba, etc. 
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Tue Nomination or Hazet To A Feperat Jupeesnip. — Congress 
having created a new judicial district in New York, the President 
- nominated for the place Mr. John R. Hazel of Buffalo. The 
nomination provoked serious opposition on the part of the bar of 
New York State, and it was generally recognized as one not fit to 
be made; and the New York State Bar Association passed a resolu- 
tion requesting the Senate not to confirm the nomination. The bar of 
Rochester was assembled to take action with reference to it, but a 
resolution could not be got through requesting the Senate not to con- 
firm it. The truth was that the lawyers had got wind of the fact that 
the Senate would probably eonfirm it, no matter what resolution they 
might pass, and too many of them were ready to cast the anchor to 
the windward and keep on a footing with the new judge, to enable his 
opponents to get such a resolution through. Among the charges 
against him was that he was the benchman of Senator Platt. The Sena- 
tor denied this in an interview, and said that Hazel knew nothing about 
politics. The denial was absolutely untrue. Then, in his favor it was 
asserted that he had made an application for the office supported by the 
indorsement of every county judge in the western district of New 
York, of every district attorney in the district, of more than one-ha'f 
the bar of Buffalo, including many of the most eminent lawyers there. 
The very fact that he had this indorsement should have furnished the 
best reason why he should not have been appointed; since such an 
indorsement could not have been obtained except by shinning around 
over the whole district in a most discreditable manner. Such an office 
should seek the man, and the man should not seek the office. His 
nomination was indorsed by Senator Piatt (president of an express 
company), and by Senator Depew (ex-president of a great railroad 
company); and therefore the people ought to be satisfied with it. The 
circumstance that two years ago he received a ‘‘ fee’? — yes —of 
$5,000, for his valuable and patriotic services in selling, at a gross 
overvaluation, a yacht to the United States to be converted into a gun- 
boat, does not at all militate against the conclusion of the propriety of 
his appointment, especially in view of his explanation that it was a 
lawyer’s fee: showing his exalted conception of the proper duty of 
a lawyer. But it is to be said in favor of his appointment that it is 
nearly or quite as good as some other judicial appointments which the 
President has made. It is a boss appointment, and is a spectacular 
illustration of the fact that appointive as well as elective judges can be 
boss-made. The consensus of enlightened professional opinion in 
New York is that if active and ‘efficient services as a party heeler 
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qualify a man for an important judicial appointment, this appointment 
was a good one; but if learning, character and standing in the pro- 
fession are to be the qualifications, this appointment was a bad one. 


Inp1ana State Bar Association. — This learned body held a session 
at Indianapolis, on July 10 and 11, in the hall of the House of Repre- 
sentatives of the State. The address of the President, Robert S. 
Taylor, was on the subject of ‘‘ Judges.’? The annual address by 
‘Senator William Lindsay, of Kentucky, was on the subject of ‘‘ The 
Pacification of Cubain its Legal and Constitutional Aspects.’’ Papers 
were read on the following subjects: ‘‘ The Legal Right of the Next 
Generation,’’ by Hon. Frank S. Roby, of Auburn, Indiana; ‘‘ The 
Law and the Striker,’’ by Evans Woolen, of Indianapolis; ‘‘ The Law 
as an Educational Factor,’’ by Col. William Hoynes, of Notre Dame. 
The affair wound up with a dinner at the Bates House, no doubt the 
most enjoyable feature of the gathering. 


Tue Late Epwarp IRevanp Renicx. — The frequent contributions 


of this learned gentleman to the Amerrcan Law Review have made 
his name familiar to our readers. We regret to have to inform them 
of his death, which took place in Paris, in February last, whither he 
had sailed with the Count and Countess de Castellane, to look after 
their business interests in France. When he began his admirable 
contributions to the American Law Review, he was holding the office 
of Chief Clerk of the Department of State at Washington. We take 
from the American Lawyer the following biographical sketch of 
him : — 


Mr. Renick was born in Maryland, but had lived in both Virginia and 
Georgia, having been appointed to the government service from the latter 
State. He was educated at RKoancke College and the University of Virginia, 
studying law at the latter institution, and adopting the legal profession as a 
matter of taste. : 

Mr. Renick entered the civil service in 1884 as a clerk in the Treasury De- 
partment at a salary of $1,200. For nine years he served continuously in 
that department, and in April, 1893, was appointed Chief of the Bureau of 
Statistics of the State Department. In 1895, he was made chief clerk to 
succeed Mr. Rockhill, who had been appointed Third Assistant Secretary. 
While chief of the Bureau Statistics, Mr. Renick made many reforms in the 
manner in which consular reports were gathered, prepared and edited, and 
under his direction this important branch of the public service hegan to take 
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rank with corresponding work in the consular service of leading foreign na- 
tions. In this position also Mr. Renick became familiar with the personnel of 
the service, and with the special abilities of each member, thus acquiring a 
valuable fund of information which proved of great benefit to the department, 
When advanced to the position of Chief Clerk of the State Department, 
Mr. Renick was speedily recognized as one of the ablest men who ever held 
this most onerous and delicate position. The chief clerkship is a post which 
demands ability of the highest order and a versatility rarely found in a gov- 
ernment official. The chief clerk must not only possess a thorough knowledge 
of the details of departmental methods and executive ability of the highest 
order in dispatching routine business, but he must also be a diplomat of no 
little skill. His official duties are not limited to the ordinary work of the 
department, but he may at any time be called upon to perform special func- 
tions of a social character on occasions when the comfort of the entire 
diplomatic corps may depend upon his tact and intelligence. It was conceded 
that Mr. Renick met the demands of his position in an admirable manner. 
When his position in the government service was well assured he resigned to 
become an associate coucsel with the firm with which he was connected at the 
time of his death. 


A Mitit1a Jupee Apvyocate Wants Licut. — A lawyer of reputation 
who has recently been appointed to the office of Judge Advocate of 
State militia, and who desires to have his name withheld from publica- 
tion, writes to us, confessing his ignorance of military law and the 
practice of courts-martial, and wants us to suggest to him the most 
suitable works for him to study in order to make himself acquainted 
with his new duties. As the expansion of our militia system may 
render an answer to this inquiry of benefit to others in like situations, 
we take leave to call attention to the work published two years ago by 
John Wiley & Sons, of New York City, entitled ‘‘ Military Law and the 
Practice of Courts-Martial,’’ by Lieutenant-Colonel George B. Davis, 
Deputy Judge Advocate General U. S. Army, and professor of law at 
the U. S. Military Academy; and also to the second edition of the 
comprehensive work of Colonel Winthrop on the same subject; and to 
add that an abridgment of the work of Colonel Winthrop has been made 
for the use of students. These works of Colonel Winthrop preceded in 
point of time the work of Colonel Davis. They are the result of many 
years of research, and contain a remarkable mass of information, 
besides having the attraction of an excellent style. But, like Scott’s 
Tactics and Casey’s Tactics, they are adjusted to conditions which are 
gradually becoming obsolete; and hence they must be guardedly used. 
There has grown up, within the last few years, and especially as the 
outgrowth of the Spanish War, a better understanding of the status of 
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the military power, especially in its relation to the civil power. These 
developments have been recognized by the War Department and made 
the basis of its policy. It has therefore become important that they 
should be taught to those who have to administer the military law; and 
it is with this view that Colonel Davis’ work had been written. 
Underlying and forming the foundation of the work, as it underlies, 
and is the life and breath of the military system, is its independence 
within its own special domain. It is not so much in the failure to 
recognize this principle, as in the failure to carry it out, that the ad- 
ministration of by-gone days has been at fault. What the War Depart- 
ment is now doing is not the introduction of a new system, but the 
recognition, on its proper footing, of the old system of military law 
which we inkerited from England. It is of course not practicable to 
elaborate this subject here; it has, on several recent occasions, been 
more or less fully discussed. We can now only point out the prin- 
ciples, as being the*basis of Col. Davis’ work, and the justification of 
the results to which the administrative action of the War Department 
has led. It was important that a book should be written which would 
correctly present this principle and these results, and that of Col. Davis 
supplies the want. Although intended primarily for professional in- 
struction it is also of great value in furnishing to those outside of the 
army the means of understanding precisely what this military system 
and its powers are. 


Porto Rican Citizensuip: 900,000 Peorte Wirnovut a Country. — 
The New York Evening Post thus discusses the legal muddle produced 
by the refusal of Congress to recognize Porto Rico as a part of the 
United States, and the inhabitants of that island as citizens of the 
United States : — 


Viewed as a measure to create difficulties and to multiply anomalies, the 
Puerto Rican bill is a great success. It gives rise to enough legal questions to 
occupy the time of the Supreme Court for a year or two. This was what was 
aimed at, we are given to understand, in accordance with the new definition of 
statesmanship, which rates laws as wise, not in proportion as they are simple, 
clear, and constitutional, but in the degree that they are complex, confused, 
and of doubtful validity. Such “‘ wisdom of Congress”’ is the confessed terror 
of the justices of the Supreme Court, who say they are looking forward with 
apprehension to the task of cutting their way through the jungle of Congres- 
sional legislation respecting our new possessions. 

Among the other intricacies and novelties stands the question of citizenship 
of Puerto Ricans, and of Spaniards remaining in the territories ceded or re- 
nounced by Spain. The Senate bill at first declared the inhabitants of Puerto 
Rico to be “citizens of the United States.’? This looked too much like an 
VOL. XXXIV. 37 
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intention to deal justly by them, and so the bill was amended to read, ‘‘ citizens 
of Puerto Rico and as such entitled to the protection of the United States,” 
This is nonsense, from the point of view of international law, Puerto Rico is 
not a sovereign power. It can have no citizenship as such. Before the war 
Puerto Ricans were Spanish subjects; now they are American subjects. That 
is what an international lawyer would say. Senator Spooner tried a solemn 
fetch, when the case was put to him in the Senate. He had affirmed that the 
Puerto Ricans were not American citizens. Then were they aliens? No, 
What then? They were ‘‘colonists.’”’ The Senator must have grinned in- 
wardly. ‘Colonist’? means nothing in fixing -a man’s status. English colo- 
nists are subjects of the English crown, British citizens, professing allegiance 
-to English sovereignty. Suppose one of our Puerto Rican ‘ colonists’’ took 
up arms against the government. He would be arebel. He would be guilty 
of treason. Why? Because he would be an American citizen false to his alle- 
giance. Suppose he were impressed by a foreign navy. Or illegally arrested 
in Hayti or St. Thomas. His release would instantly be demanded by our 
government. On what grounds? That he was an American citizen. 

Congress, so far as a form of words can go, has deprived the Puerto Ricans 
of one citizenship without giving them another. They ure made 900,000 people 
without a country. But we may be sure that the Supreme Court will put an 
end to this solemn fooling. International law knows nothing of such estrays, 
such derelicts, of citizenship. The wisdom of Congress may elect to leave the 
Puerto Ricans floating between heaven and earth, but judges will be compelled 
to rescue them from the interlunar cave where it has been attempted to deposit 
them. They must be either one thing or the other, either Spaniards or Ameri- 
cans. Neither our own statutes nor the law of nations will recognize such 
wandering nondescripts as they are asserted to be. 


Tue Nonsense oF Reason: Porto Rican OFFIciaLts REQUIRED TO 
Take an TO Support THE CONSTITUTION OF THE UNITED STATES, 
AND YET THE CONSTITUTION NOT IN ForcE 1N Porto Rico.— The decision 
of Mr. U. S. District Judge Townsend, alluded to in our ‘‘ Notes of 
Recent Decisions ’’ in this number, holding that the Constitution of the 
United States is not in force in the island of Porto Rico because Con- 
gress has not put it in force there, involves what the German poet Goethe 
called ‘‘ the nonsense of reason.’’ The recent act of Congress estab- 
lishing a government for the island of Porto Rico requires all officers 
appointed under the act to take an oath to support the constitution of 
the United States; and yet Congress has not put the Constitution in 
force in that island, nor is it in force there under the ex proprio vigore 
doctrine. Attention is drawn to this subject by Mr. George Robertson 
in his address as President of the Bar Association of the State of 
.Missouri at its last annual meeting. He says: — 


The other act of general interest by Congress is entitled, ‘An act tem- 
porarily to provide revenues and a civ.1-government for Porto Rico, and for 
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other purposes.’ Under the act the President, by and with the advice and 
consent of the Senate, shall appoint a Governor whose official title shall be, 
«¢ The Governor of Porto Rico,” a Secretary, an Attorney-General, a Treasurer, 
an Auditor, a Commissioner of the Interior, a Commissioner of Education and 
five other persons of good repute, who, with the officers above named, shall 
constitute an Executive Council, which shall exercise, in addition to the usual 
executive duties of such officers, the functions of an upper legislative house, 
corresponding to a State or Territorial Senate. Also there is created a House 
of Delegates to consist of thirty-five members, to be elected by the qualified 
voters of the island. These two bodies together shall be designated “ The 
Legislative Assembly of Porto Rico,’ and will perform the usual dut’es of a 
legislative body, as in the United States. A judiciary fs created similar to that 
of our Territories, and the local laws are continued in force until altered by 
the Legislative Assembly or the Congress of the United States. The civil gov- 
ernment features of the act are not greatly different from what is custom- 
ary and usual for the government of Territories. All officials authorized by 
the act shall, before «entering upon the duties of their respective offices, take 
an oath ‘‘to support the Constitution of the United States and the laws of 
Porto Rico.’? Neither the Constitution, nor any part of it, isin terms by the 
act extended over the island. Neither does the Treaty of Paris, by which the 
island was acquired, contain any stipulation extending the Constitution over it, 
nor that the inhabitants should “be corporated into the union of the United 
States, and be admitted at the proper time to the enjoyment of all the rights 
of citizens of the United States, according to the principles of the Constitu- 
tion,’ as was true of that with Mexico acquiring New Mexico and Upper Cali- 
fornia, or those with France and Spain for the cession of Louisiana and Florida. 
But the treaty by which Porto Rico was acquired provides that ‘the civil 
rights and the political status of the native inhabitants of the territory ceded 
to the United States shall be determined by the Congress.’’ The question then 
arises, if the Constitution has no application to the inhabitants of the island, 
and is not, by any law or by virtue of the act of acquisition, extended over it, 
why should the officers created by the act — native inhabitants or otherwise — 
be required, on induction into office, to take the oath to support the Constitu- 
tion of the United States? If the Constitution is, by virtue of acquisition, 
extended so far as it may be applicable, then what is to become of the revenue 
provision of the act, which provides that “ all merchandise coming into the 
United States from Porto Rico, and coming into Porto Rico from the United 
States, shall be entered at the several ports of entry upon payment of fifteen 
per centum of the duties which are required to be levied, collected and paid 
upon like articles of merchandise imported from foreign countries?’ For the 
Constitution provides that ‘‘ All duties, imposts and excises shall be uniform 
throughout the United States.” 


SYMPATHIZES WITH TRUSTS AND WITH SENATOR A. CLARK, 
or Montana. — Governor Voorhees of New Jersey, took a trip abroad 
during the incumbency of his office, and had time to be interviewed in 
London. He was in favor of trusts, and was not at all ashamed of it. 
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New Jersey favored the aggregation of capital within proper bounds! as 
a legitimate function of government, but did not offer extraordinary 
inducements, —Oh, no. He was in favor of the improvements sug- 
gested by Comptroller Coler of New York for publicity of trust affairs 
and a rigid supervision by the State authorities. A rigid supervision 
by the State authorities is just what the average politician wants. It 
affords the means of blackmail which he now practices systematically 
upon the insurance companies. After delivering himself thus, it will 
not be any surprise to our readers that we add that Governor 
Voorhees sympathizes with Senator Clark, of Montana, although Clark 
is a Democrat. This high-minded. official is reported, to have said: 
‘* Some of his critics forget that in Montana it costs money to bring 
legislators hundreds of miles to vote.’’ 


Tue Anti-Trust Brut Coneress. —The anti-trust bill, which 
originated in the House of Representatives, which was concocted by the 
Republican majority, which, after some kicks and squirms, was assented 
to by the Democratic minority, and which finally passed the House with 
only one dissenting vote, — had nothing serious or honest in it, but was 
mere party claptrap, concocted with a view to the approaching presi- 
dential and congressional elections. It is needless to say that, in 
common with other measures of the kind which are concocted on presi- 
dential years, it was smothered in the Senate, as it was expected to be. 
It will never be resurrected. 


Tue Anti-Trust ConstTITUTIONAL AMENDMENT. — The so-called ‘‘ Jen- 
kins Joint Resolution,’’ proposing a Sixteenth Amendment to the Con- 
stitution of the United States, to enable Congress to deal with trusts, 
which passed the House of Representatives by a nearly unanimous 
vote, but which was never intended to pass the Senate and has been 
shelved in that body, was as follows: — 


That the following article be proposed to the Legislatures of the several 
States as an amendment to the Constitution of the United States: — 
** ARTICLE XVI. 


‘* SECTION 1. All powers conferred by this article shall extend to the several 
States, the Territories, the District of Columbia, and all territory under the 
sovereignty and subject to the jurisdiction of the United States. 

** SECTION 2. Congress shall have power to define, regulate, control, pro- 


1 The bounds of the State of New Jersey? — Ep. 
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hibit, or dissolve trusts, monopolies or combinations, whether existing in the 
form of a corporation or otherwise. 


‘¢The several States may continue to exercise such power in any manner not 
in conflict with the laws of the United States. 


‘“‘SecTIon 3. Congress shall have power to enforce the provisions of this 
. article by appropriate legislation.’’ 


It is perceived that the bungling draughtsman repeats in Section 3 
what is enacted in Section2. By section 2, Congress shall have power 
to do certain things, and, by section 3, Congress shall have power to 
enforce the provisions of this article by appropriate legislation. To 
put such a bungling piece of work into the Constitution of the United 
States would, if there were no other reasons against it, be disgraceful. 
Howls and shrieks have been raised against it by the trust organs, such 
as the New York Sun, itself a victim of two of the worst kinds of 
trusts, — denouncing it as dishonest. It is only dishonest in so far as 
the underlying motive is dishonest, to get up a little spectacle that will 
assist the party in power in the coming elections. The States have 
shown their utter incapacity to deal with the subject of trusts; the 
general government can alone deal with it, if it is to be dealt with at 
all. Owing to the unfortunate decision of the Supreme Court of the 
United States in the Sugar Trust case, Congress has now no substantial 
power to deal with the monopolistic trusts, even where they effect inter- 
state and foreign commerce. Unless the people are to be bound hand 
and foot, and thrown down at the feet of these commercial juggernauts 
some measure of this kind is necessary; and unless public opinion 
decisively changes, they are going to have it, and are going to drive out 
of power every public man that stands in the way of getting it. In 
the opinion of the disinterested opponents of this measure, it is dis- 
honest to clothe the general government with the power to deal with it, 
but it is better dealt with by such governments as those of New Jersey 
and Delaware. 


Wuat THE Congress Fartep to Do.— The Congress which recently 
adjourned was more conspicuous for what it failed to do than for what 
it did. It failed to pass any measure for the construction of an 
interoceanic canal; it failed to pass a shipping bill for the revival 
of our ocean carrying trade; it failed to pass a bill providing for 
the laying of a cable to Hawaii and the Philippine Islands; it failed 
to pass the Army Reorganization bill; it failed to pass a bill em- 
powering the executive to carry on civil government in the Philip- 
pines, but the President will carry on such government just the same ; 
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it failed to pass the so-called Anti-Trust law, but this was concocted as 
a mere piece of party buncombe and shenanagio, and was intended to 
be smothered in the Senate. It did, however, enact a few good meas- 
sures. It passed measures for the government of Porto Rico and 
Hawaii, and adopted a civil code for Alaska, after taking out of it 
everything that could offend the ‘‘ labor vote.’’ It passed a law or 
resolution affirming the gold standardof money. It passed the routine 
appropriation bills and did a few other small things. The small things 
which it did so exceeded the great things which it left undone, that 
it could not quite be said of it as Byron said of the Duke of Welling- 
wi “ You did great things; but, not being great in mind, 
Have left undone the greatest, and mankind.” 


It was in session just six months, and for this its members were paid 
at the rate of $5,000 a year, which was at the rate of $10,000 a year 


for the time they actually worked,— a great deal more than any of them 
earned. 


A Justirication oF Martiat Law in Ipano. — The recent mining 
troubles in Idaho, and the application of the Governor of that State to 
the President of the United States for troops te assist in stopping the 
insurrection are matters fresh in the minds of our readers. The inci- 
dent became the subject of an investigation before the Committee on 
Military Affairs of the National House of Representatives, and, on 
June 5, the committee made its report by a party vote, in which its con- 
clusions were stated as follows: — 


First, the Governor of Idaho, in his efforts to establish order and enforce 
the laws of the State, is to be commended for his courage and fearlessness. 
The blind hatred excited by the mob, the consequent disturbance of public 
business and the reign of lawlessness are in a fair way to be adjusted. The 
citizens of Idaho are to be congratulated on the removal of a dangerous cancer 
that had long threatened the peace and order of the State. Better ideas pre- 
vail as to the rights and duties of men in relation to the preservation of society, 
and this improved condition of affairs is in a great measure due to the conduct 
of the Governor of that State. 

Second, the conduct of the military in the trying hours from May 2, to the 
present, amid the disturbing elements of the Coeur D’Aléne country, when 
fierce passions flamed unchecked, when no hand was raised to stay the dyna- 
miter and the murderer, where the mob had been supreme, is a matter of 
earnest congratulation to the country. The days of riot and insurrection are 
not pleasant for the soldier; not a man but would have wished a different task ; 


but he had sworn to obey, and his duty was among the rugged mountains of 
the Coeur D*Alénes. 


|| 
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The colored troops who stood watch over the prison at Wardner had stormed 
the hill at San Juan, and their manly bearing, courtesy and dignity tell of the 
true soldier. The white troops maintained the traditional characteristics of 
the American soldier and all are worthy of the commendation of the country. 
They bore themselves with soldierly bearing under circumstances of the greatest 
aggravation. 

Brig.-Gen. H. C. Merriam and the officers and men under him are to be 
commended for their wisdom, prudence and soldierly behavior during the 
turbulent days of riot and insurrection in Idaho and the result of this inves- 
tigation is a complete vindication and exoneration of their conduct. 


AusTRALIA Demanps JUDICIAL INDEPENDENCE OF ENGLAND. — The 
bill for the Federation of Australia, which has been, or soon will be, 
laid before the British Parliament, contains, in Clause LXXIV., the 
following provision : — 


No appeal shall be permitted to the Queen in Council in any matter involving 
the interpretation of this constitution, or of the constitution of a State, unless 
the public interests of some part of Her Majesty’s dominions other than the 
Commonwealth ora State are involved. Except as provided in this section, this 
constitution shall not impair any right which the Queen may be pleased to 
exercise by virtue of her royal prerogative to grant special leave of appeal from 
the High Court to Her Majesty in Council, but the Parliament may make laws 
limiting the matters in which such leave may be asked. 


It seems that the motive which has inspired this clause of the elab- 
orate schemes which Australians have laid before the Parliament of 
the mother country, isnot so much an aversion to having private rights 
determined by the judgment of a foreign tribunal, as it is a considera- 
tion of the long delays which attend appeals from the colonies to the 
Queen in her Council. From the statements made by the Law Times 
with reference to this matter, it would seem that the average time is 
about twenty months in the case of appeals from New South Wales, 
while in the case of appeals from other colonies, the time varies from 
two months to nearly five years. 


REINCORPORATION OF THE AssocIATED Press News Trust. — The 
Associated News Trust having been declared by the Supreme Court of 
Illinois in the suit of the Inter-Ocean Publishing Company v. The 
Associated Press,! to be a common carrier of news, and bound to serve 
all publishers of newspapers equally, under equal conditions, — has 


156 N. E. Rep. 822. See also 34 Am. Law Rev. 284. 
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caused itself to be reincorporated under the laws of the State of New 
York. In that monopolistic State, where the judges are in perfect 
chime with the music of the trusts, it expects to thrive unmolested. It 
will be remembered that it was originally organized under the laws of 
Michigan; but those laws proved not to be good enough for it, and it 
went out of business in Michigan, and reincorporated in Illinois. Now 
it has reincorporated in New York, and it is presumed will go out of 
business as an Illinois corporation, though it will remain, unless all 


signs fail, what it has been for some time past, ‘‘The Chicago News 
Ring.”’ 


Tue PowreR OF THE PRESIDENT TO USE THE LanpD AND NavaL 
Forces To Protect our Citizens 1n Cuina.—The gnat-strainers 
who, for party advantage, are at the present time caviling at every- 
thing which the President does, have raised in some quarters cries of 
disapprobation over his violation of the Constitution in sending a por- 
tion of our land and naval forces to China to protect our envoy and 
citizens who are being massacred in that country. Their contention is 
that the President has no power to ‘‘ declare war,’’ the Constitution 
having vested that power conclusively in Congress. That is true; but 
the practice has always obtained of landing sailors and marines in 
semi-barbarous countries whenever necessary to protect our own citi- 
zens, and no distinction can be made with reference to this power be- 
tween landing sailors andsoldiers. Former presidents have exercised this 
power. A writer in the New York Sun, signing the initials ‘‘ J. S. T.,’’ 
points out that Jefferson, the political saint of those who are now 
making the present noise, justified an incursion into the Spanish terri- 
tory to protect our citizens, and alluded to it in his message to Con- 
gress of December 5, 1805, in the following language : — 


Consid-ring that Congress alone is constitutionally invested with the power 
of changing our conditions from peace to war, I have thought it my duty to 
await their authority for using force in any degree that could be avoided. I have 
barely instructed the officers stationed in the neighborhood of the aggressions 
to protect our citizens from violence, to patrol within the borders actually 
delivered to us, and not to go out of them, but when necessary to repel an 
invasion or to rescue a citizen or his property. 


And Jackson, another political saint of the present cavilers, under 
the direction of President Monroe, led a force of regulars and volun- 
teers into the Spanish territory of Florida in the year 1818, for the 
purpose of punishing the hostile Seminole Indians of Florida, who were 
making incursions into the State of Georgia, which incursions the 
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Spanish authorities showed no desire or ability to prevent, and he 
wrote to the Spanish Commander at St. Marks a letter justifying his 
conduct ‘‘on the immutable principles of self-defense.’? The same 
writer points out that, in 1846, under the direction of President Polk, 
another saint of the present cavilers, General Taylor, after fighting 
the battles of Palo Alto and Resaca de la Palma, crossed the Rio 
Grande before any declaration of war had been made by Congress; and, 
in fact, Congress never did make a formal declaration of war against 
Mexico, but merely recognized ‘‘ a state of war as existing by the act 
of the Republic of Mexico.’’ The smallness of the souls of those who 
are raising objections to these just efforts to protect our citizens in a 
semi-barbarous country, aflame with fire and massacre, is beneath the 
contempt of all men, even the Chinese. What would they say if the 
President were to look on with indifference while every American in 
Northern China, man, woman and child, is being put to death with the 
most cruel atrocities, and while our minister in Pekin and his family, 
with all other Europeans, are sharing the same fate? 

The country was astonished by the terms of the order which the 
President sent to the American Admiral. He was to ‘‘act jointly 
with the other powers for protection of American interests.’”’ Ob, yes! 
They were to act jointly with him for the protection of the American 
interests, also. No doubt. Joint action means give and take; you 
assist us and we will assist you. It could only be honorably under- 
taken for the protection of all Christians. The dispatch was so worded 
as to throw the responsibility upon Admiral Kempff, no matter what 
course be might pursue. He realized, therefore, that if he joined the 
allied fleet who fired on the forts at Taku, he might draw upon himself 
any b!ame that might be attached to the act, and become the scapegoat 
of the administration; and so he humiliated the country by sneaking 
away. Then, the fine discrimination of a New York lawyer was seen 
in a press dispatch from Washington, evidently inspired, which made 
Secretary Root explain that the American government was taking con- 
current, but not joint action. This was an unworthy subterfuge. 
When different powers act together in a military sense, to effect a com- 
mon purpose, the practice is to put their forces under the officer of 
that nation which is the highest of rank, and they proceed as one ex- 
pedition, and this is joint action; and it is the only kind of action 
that can be efficient. And those who make a noise over the question 
that, in so doing, the Americans are putting themselves under England, 
ought to kick themselves with self-contempt. When Captain McCalla 
started with a force of American marines, joined with like forces from 
other ships of the Christian powers, under command of Admiral Sey- 
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mour, to succor the diplomatic representatives of the Christian nations 
in Pekin, he necessarily put himself under the command of the British 
Admiral. Could he have expected the British Admiral to submit to 
his command? Or ought they to have gone as so many independent 
expeditions taking separate roads? That would indeed have been con- 
current action, according to the lawyer-like, hair-splitting of the Secre- 
tary of War. 


Tue CreLeBratTion oF ‘‘ JoHN Day.’? — The movement in- 
augurated by our learned friend, Hon. Apotex Moszs, of Chicago, and 
adopted first by the Illinois State Bar Association, and afterwards by 
the American Bar Association, for a general national celebration to 
take place on February 4, 1901, the same being the centennial anniver- 
sary of the accession of Chief Justice Marshall to the Supreme Bench 
of the United States, has been taken up so generally by the bench 
and bar throughout the country that it would be impossible for us, 
in our limited space, to publish accounts of even a small portion of 
the proceedings which have been had with reference to it. We, 
however, subjoin the following report of the committee of the St. Louis 
Bar Association appointed to consider the subject : — 


We recommend that the Association request all the courts of record in this 
city, both State and Federal, to adjourn on Monday, February 4, 1901, out of 
respect for Chief Justice Marshall, and in commemoration of the 100th anni- 
versary of his accession to the bench of the Supreme Court of the United States. 
We recommend that such adjournment be moved at the opening hour of the 
respective courts by some member of the bar designated by the respective 
courts for that purpose, and that such remarks as may be made by the bar and 
bench on such occasion be spread at large upon the record of the respective 
courts. We further advise that this Association recommend to the legal pro- 
fession of this city that, in so far as possible, they will observe the day as a 
holiday, and that they make a similar recommendation to the law department 
of Washington University and to other law schools in this city. We also 
recommend that on the evening of that day, to wit, February 4, 1901, a dinner 
be given under the auspices of this Association, which all members of the bar 
shall be privileged and invited to attend, whether they are members of this 
Association or otherwise, and that the president of this Association on or 
prior to June Ist of the present year, appoint three members of the Bar to 
prepare papers to be read at the conclusion of said dinner on the following 
subjects :— 

Ist. Political conditions in the United States as they existed at the com- 
mencement of Marshall’s judicial career. 

2d. Marshall’s services as a soldier, diplomat and statesman. 

3d. Marshall’s services as a jurist. 

We recommend that the papers so prepared shall be of such length as to 
not consume more than thirty-five minutes in the reading of them respectively, 
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and that the several papers and the proceedings in the respective courts on 
the day in question, including therein the remarks of the bar and bench, be 
published in a suitable form under the auspices of this Association, and that 
copies of the publication be presented to the Law Library and to the Mer- 
cantile and Public School libraries and to the Historical Society, and to the 
State Library at Jefferson City, Missouri, and that they be otherwise distrib- 
uted in such manner as may be deemed proper. 

These recommendations have the unanimous approval of your committee 
and are respectfully submitted. 

Committee: Amos M. Thayer, Elmer B. Adams, D. D. Fisher, Horatio D. 
Wood, Jacob Klein. 


* * * * * * * * * * * * * 

The following extract from the minutes of the proceedings of the St. Louis 
Bar Association was also reported :— 

“James L. Blair moved that a committee of three members of the Bar As- 
sociation of St. Louis be appointed by the president to confer with the com- 
mittee which had been appointed by the Missouri State Bar Association with 
a view to arranging a joint celebration by the two associations of ‘ John Mar- 
shall Day.’ Seconded and unanimously adopted.” 

The President appointed James L. Blair, Charles Claflin Allen and Joseph H. 
Bryson, members of this committee. 


LeGat (or ILLEGAL) Wit anp Humor. — The dog days are upon us, 


and we therefore intend to bestow a little more attention upon the 
funny side of this staid periodical. For the purposes of this number, 
we will not trouble ourselves to invent anything, but will harpoon the 
following, which we find in the Law Times, of London: — 


An Irishman about to die childless directed his solicitor to leave all his 
money to the elder son of his brother, and, if he had no elder son, then to the 
second. 


Lord Westbury once said: ‘‘ Title-deeds are difficult to read, disgusting to 
touch, and impossible to understand.”’ 


Judge: “How old are you?’ Witness (a lady): “ Thirty.” Judge: 
‘‘Thirty! I have heard you give the same age in this court for the last three 
years.’”? Witness: ‘‘ Yes; I am not one of those persons who say one thing to- 
day and another to-morrow.”’ 


An attorney stating a person named in an affidavit was dead, Lord Chancellor 
Thurlow said: ‘‘How do I know that?’’ ‘*My Lord,” replied the attorney. 
“T attended the funeral; he was my client.’ ‘* Why, sir,’’ said Thurlow, “ did 
you not mention that at first? A great deal of time and trouble might have 
been saved. That he was our client is some evidence that he may be dead. 
Nothing was so likely to kill him.” 


It was said of an eminent lawyer now dead that: — 
** When facts were weak, his native cheek 
Brought him serenely through.”’ 
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Lord Thurlow once built a house in the neighborhood of London. Now, he 
was first cheated by his architect, and then he cheated himself, for the house 
cost more thin he expected; so he would never go into it. As he was coming 
out of the Queen's drawing-room, a lady whom he knew stopped him, and 
asked him when he was going iuto it. ‘ Madim,”’ said he, with his well-known 
politeness, “the Queen has just asked me that impudent question, and as I 
would not tell her, I will not tell you.”’ 


Curran’s Wit. — A witness having sworn that as he was returning at a late 
hour from a supper-party he was assaulted by Curran’s client, the counsel, in 
his cross examination, asked him “ if the number of eggs that composed his 
supper was not more than that of the Graces and equal to that of the Mu:es? 
if he did not drink a little coarse claret at dinner by way of foundation, to 
keep the claret out of the wet? if he did not follow a squib after dinner, by 
way of Lat'n for his goose? and if, after his foundation of white wine, that a 
superstructure of claret, a stratum of nine eggs, a piut of porter, and a super- 
cargo of Geneva punch, his judgment was not a little under the yoke? "’ 


_ At Sir Francis Delaval’s election at Andover.the attorney's bill was not dis- 
charged. It had been running up for many years, and, though large sums had 
been paid on account, a prodigious balance still remained to be adjusted. The 
affair came before the Court of King’s Bench, when among a variety of exor- 
bitant and monstrous charzes there appeared the following article: ‘To being 
thrown out of the George Inn, Andover; to my legs being thereby broken; to 


surgeon’s bill and loss of time and business, all in the service of Sir F. B. 
Delaval, £500."” 


A gentleman who had a suit in chancery was called upon by his counsel to 
put in his answer, for fear of incurring a contempt. ‘‘ Well,’’ said the client, 
‘why is not my answer putin then?” ‘‘ How should I draw your answer,” 
saith the lawyer, “ without knowing what you can swear?”? ‘‘ Hang your 
scruples,’’ says the client again, ‘“‘ pray, do your part of a lawyer, and draw me 


a sufficient answer; and let me alone to do the part of a gentleman, and swear 
it.” 


A lawyer, now deceased, a legal wag, was one day pleading before a Scotch 
judge. Happening to have a client, a female of the name of Tickle, defendant 
in an action, he commenced his speech in the following strain: ‘‘Tickle my 
client, the defendant, my lord.’? The audience, amused with the oddity of the 
speech, were almost driven into hysterics by the judge replying: “‘ Tickle her- 
yourself, Harry; you are as able to do it as I.”’ 


In the year 1547 a law was issued by Henry VIII. ‘‘ that women should not 


meet together to bable and talk, and that all men should keep their wives in 
their houses.”’ 


As a lawyer and his clerk were one day riding together on a road, the clerk 
desired to know what was the chief point of law. His master said if he would 
promise to pay for their suppers that night he would tell him, which was agreed 
to. ‘* Why, then,”’ said the master, ‘‘ good witnesses are the chief point in the 
law.’”” When they came to the inn the master ordered a couple of fowls for 
supper; and when they had supper, told the clerk to pay for them according to 
agreement. ‘‘O, sir,’ says he, ‘‘where’s your witness?” 
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Articles of high misdemeanors were presented against Sir William Scroggs, 
Lord Chief Justice. Amongst these articles occur the following: ‘‘ That the 
Lord Chief Justice is very much addicted to cursing and swearing in his dis- 
course, and tu drink to excess, to the great disparagement of the dignity and 
gravity of his said place. He did, in his common discourse at dinner, at a 
gentleman’s house of quality, publicly and openly use many oaths and curses, 
and there drunk to excess.’’ 


British Views or THE Nicaracua Canat Convention. — The Hay- 
Pauncefote treaty, which was shelved by the Senate at this session, in 
obedience to a great outcry on the part of the American press and peo- 
ple, has received a somewhat different treatment by the press of En 
gland and Canada, from that accorded to it by the press of the United 
States. The press of the United States pointed out the monstrous 
absurdity of our building a Trans-Isthmian canal at our own expense, 
and keeping it open, dredged and policed at our own expense, while 
placing ourselves under the obligation of not fortifying it, thus opening 
a convenient water-way to any foreign enemy, through which it might 
pass and attack our western shores, or our Pacific fleets. It urged 
that no nation in the world possessing adequate power, dignity, seif- 
respect and capacity to forecast the dangers of the future, would 
degrade itself by signing such a treaty. We are not bound todig such 
acanal at all. If we dig it, we have the right to dig it in our own way, 
and on our own terms and conditions. If any other nation dissents, 
they have a perfect right to dig another canal of their own, and in their 
own way, and on their own terms and conditions, just as France was 
undertaking to do. This isthe common sense and right of the whole 
question. As for the Clayton-Bulwer treaty, it has been pointed out 
again and again, that England violated it before it was ratified by our 
Senate, by announcing to Mr. Clayton that she did not understand that 
it bound her to relinquish her log-wood chopping settlement, since 
called British Honduras. She clung to that settlement as she clings to 
everything that she gets her hooks on. And she continued to chop log- 
wood there until we were in the throes of a civil war, when, in utter 
defiance of the treaty, she erected it intoaCrown Colony. The treaty 
does not stand in our way in the slightest degree, to prevent us from 
digging an inter-oceanic canal, and owning it and fortifying it, and 
dealing with it just as we please, exactly as any other owner deals with 
his own property. 

Oddly enough, the British press, or at least a very influential portion 
of it, seems to take the view that there is no particular objection to 
America fortifying her own canal, so far as England is concerned. 
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They put forward the rather remarkable view that the asinine conces- 
sion that we should not fortify the canal, was made out of deference to 
the susceptibilities of other nations, and not because England specially 
wanted us to put that clause in for her benefit. What other nations? 
What have other nations to do with it? If we dig a canal and fortify 
it, do we leave the Isthmus in any worse condition, so far as other 
nations are concerned, that it is in now? 

The Canadians, on the other hand, seem to think that England is 
making a great concession to us in this treaty, and that Canada ought 
to get something in return for this concession. Yes. What Canada 
wants in return for it is a slice of our gold-bearing territory in Alaska. 
In plainer words, they think that we ought to yield the Canadian con- 
tentions in regard to the boundary line between the United States and 
Canada in the Alaskan country; and how much more they want us to 
yield their newspapers have not clearly indicated. The Canadians 
have proved themselves to be troublesome neighbors on several 
occasions, and we are in no condition to be nagged and irritated by 
them. They are a great and growing nation of our own race, laws and 
religion, and we want to live in peace with them, and ought to be able 
so to live; but we hope and expect for neighborly conduct on their 
part. They would act with greater moderation toward us if they were 
not conscious of having the powerful backing of England. How pow- 
erful that backing will be on land, in case of a difficulty, is shown by 
the hard time that England is having in crushing the armies of two 
little republics whose total population is probably not greater than that 
of Montreal. England could not defend Canada. That was stated 
some years ago by a member of the British government, in reply to an 
interpellation in the House of Commons. England is all powerful on 
the sea ; England could drive our fleets into places of shelter, and could 
bombard some of our sea coast cities; but England could not defend 
Canada. A war with England growing out of trouble with Canada, 
could have but one result: the overthrow of Canada, and the utter 
ending and finishing of it as a separate nation. The Canadians ought 
to know this, and the knowledge of this ought to lead them to act 
neighborly and with moderation toward us; and we will endeavor so to 
act toward them. It is just possible that the memories of the past may 
have left us a little touchy toward Canada. We have not forgotten 
that in our revolutionary struggle, a great hostile expedition descended 
upon us from that country; that in our war with England of 1812, 
England made Canada a base of operations against us; and that in our 
Civil War, at the time of the Trent affair, England sent a military 
force to Canada, ready to descend upon us across our northern borders. 
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Hon. Isaac Newron Pai tips, in a recent address before the gradu- 
ating class of the Illinois Wesleyan University, advised his hearers not 
to take life too seriously, but to cultivate a little humor in the practice 
of their profession, without setting themselves up as professional humor- 
ists. A lawyer may easily do what the greatest of soldiers has done. 
It was said by Byron of the great Kutusoff: — 


‘* He was a jolly fellow, and could crack 
His jest alike in face of friend or foe, 
Though life, and death, and victory were at stake.” 


Why cannot a lawyer do the same, especially since it is only the life, 
and death, and victory, of his client that are at stake? Mr. Phillips 
said : — 


Don’t take life too seriously. Don’t go about wearing a countenance of a 
dyspeptic owl. Cultivate a sense and appreciation of humor, but don’t, oh! 
don’t step up as a professional humorist. It is one of the chief compensations 
of a practice at the bar that the nervous strain and drudgery are frequently 
relieved by bursts of humorous light between the shadows. Ludicrous situa- 
tions arise in the progress of litigation, and if you have not seen the sense of 
humor to enjoy them you will miss that which has in it more solace than large 
retainers. What a “ balm of hurt minds” is a little innocent fun! Our great 
president, Abraham Lincoln, preserved his mental health in the terrible ordeal 
of the war by indulging his exquisite sense of the ridiculous. I would not have 
you descend into undignified frivolity, by any means; but there is a false dig- 
nity as well as a true one, and you may set it down that one who always wears 
a grave, solemn, and forbidding countenance is carrying around a very large 
supply of stupidity under the guise of what he supposes to be dignity. A sav- 
ing sense of humor is a monitor to good taste aud propriety, and keeps us out 
of many errors and follies. When you are done with the work of the day lock 
your office door and go home a free man. Don’t carry your lawsuits about 
with you for the entertainment of your friends. Never talk ‘:shop,’’ even in 
your own home. Nothing is more intolerable than the lawyer who can talk 
in society of nothing but ‘‘ his quillets, his cases, his tenures, and his tricks,’’ 
unless it is the doctor who persists in telling you whose head is just now ring- 
ing with his latest dose of quinine. 


Tue Provisions OF THE Puerto Rico Tarrrr Law.—The act of Con- 
gress, laying tariff duties upon the miserable inhabitants of Puerto 
Rico and establishing a government for them, which was passed after a 
memorable struggle, was finally signed by the President on April 12. 
The act applies to the island of Puerto Rico, and to the adjacent 
islands lying east of the seventy-fourth meridian which are designated 
Puerto Rico. From the date of the passage of the act the same 
customs duties are levied on all goods entering Puerto Rico from 
foreign countries as are levied on the same goods entering the United 
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States; save that coffee, which is to have free entry into the United 
States, is to pay a duty of five cents per pound on entering Puerto Rico. 
Scientific, literary, and artistic works, and books and pamphlets printed 
in the English language, may enter Puerto Rico free of duty. 


The tariff section of the bill relating to duties between the United 
States and Puerto Rico is as follows: — 


- That on, and after the passage of this act, all merchandise coming into the 
United States from Puerto Rico and coming into Puerto Rico from the United 
States shall be entered at the several ports of entry upon payment of fifteen 
per cent of the duties which are required to be levied, collected, and paid upon 
like articles of merchandise impo: ted from foreign countries;*and in addition 
thereto, upon articles of merchandise of Puerto Rican manufacture coming into 
the United States and withdrawn for consumption or sale, upon payment of a 
tax equal to the internal revenue tax imposed in the United States upon the 
like articles of merchandise of domestic manufacture; such tax to be paid by 
internal revenue stamp or stamps to be purchased and provided by the Com. 
missioner of Internal Revenue, and to be procured from the Collector of 
Internal Revenue at or most convenient to the port of entry of said merehan- 
dise in the United States, and to be affixed under such regulations as the 
Commissioner of Internal Revenue, with the approval of the Secretary of the 
Treasury, shall prescribe; and on all articles of merchandise of United States 
manufacture coming into Puerto Rico in addition to the duty above provided 
upon payment of tax equal in rate and amount to the internal revenue tax 
imposed in Puerto Rico upon the like articles of Puerto Rican manufacture. 

Provided, That on and after the date when this act shall take effect, all 
merchandise and articles except coffee, not dutiable under the tariff laws of 
the United States and a!l merchandise and articles entered in Puerto Rico free 
of duty under orders heretofore made by the Secretary of War, shall be ad- 
mitted into the several ports thereof, when imported from the United States, 
free of duty, all laws or parts of laws to the contrary notwithstanding; and 
whenever the Legislative Assembly of Puerto Rico shall have enacted and put 
into operation a system of local taxation to meet the necessities of the govern- 
ment of Puerto Rico, by this act established, and shall by resolution duly 
passed so notify the President, he shall make proclamation thereof; and 
thereupon all tariff duties on merchandise and articles going into Puerto 
Rico from the United States or coming into the United States from Puerto 
Rico, and from and after such date all such merchandise and articles shall be 
entered at the several ports of entry free of duty. and in no event shall any 
duties be collected after the lst day of March, 1902, on merchandise and 
articles going into Puerto Rico from the United States or coming into the 
United States from Puerto Rico. 

The duties collected under the above section shall be placed at the disposal 
of the President to be used for the government and benefit of Puerto Rico 
until the government of Puerto Rico shall have been organized, when the 
moneys collected shall be turned into the local treasury of Puerto Rico. Goods 
imported from Puerto Rico and under bond shall pay only the duty imposed by 
this act. 


}. 
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Vinca Statute To Incorporate THE JoHN Memoriar 
AssocraTion.’’ — The legislature of Virginia have passed a law incor- 
porating Melville W. Fuller, John M. Harlan, Henry Billings Brown, 
and a great many other distinguished gentlemen, residents of various 
States of the Union, with perpetual succession under the name above 
given, with the proviso that they shall be exempt from personal liability, 
and that the corporation is not intended for pecuniary gain or benefit. 
The objects for which the corporation is formed, and the mode in which 
its affairs shall be conducted, are thus recited : — 


That the object of this association is to procure by purchase the residence 
of Chief Justice John Marshall in the City of Richmond, and to preserve the 
same as nearly as can be in its original form as left by him, and to collect 
therein such furniture, portraits, books, manuscripts, and other relics as were 
possessed by him or connected with his career; the same to be held and kept 
by the association as a perpetual memorial of Chief Justice John Marshall, and 
to be open, without charge, to visits that may be paid to it by any member of 
the bench or bar in the United States. The said association shall also be 
charged with the duty of caring for and protecting the section in Shockoe Hill 
Cemetery, Richmond, Virginia, containing the graves of Chief Justice Marshall 
and his wife, and of preserving the same from ruin or decay. And for such 
purpose the said association shall have authority to solicit from individuals, 
corporations, and bar associations throughout the Union such donations and 
gifts as may be made, and such devises and bequests as may be left to it, 
whether in money, books, papers, portraits, or other property. And, the asso- 
ciation being entirely dependent for the resources with which to carry out its 
objects upon the liberality of admirers of the high character of the Chief 
Justice, and of the great services rendered by him to his country,—it is pro- 
vided that the names of all persons contributing shall be transcribed upon a 
record book, and that the same shall be safely kept among the archives of the 
home. 

The property and affairs of the association shall be managed and controlled 
by the incorporators hereinbefore mentioned; and, by reason of the residence 
of many of such incorporators being remote from the place of meeting as 
herein designated, and the inconvenience of attendance upon meetings from 
that cause, such management and control shall be vested by those in attendance 
at the first called meeting under this charter in twenty-five of such incorpo- 
rators, to be known as the board of governors, of which the Chief Justice of the 
United States, ex-officio, shall be a member, nine shall be from the membership 
of the American Bar Association and from the associate justices of the Supreme 
Court of the United States, to be non-residents of the State of Virginia, and 
the remaining fifteen to be residents of the State of Virginia, of whom eight 
shall be from the membership at large of the Virginia State Bar Association, 
not residents of the City of Richmond, and seven from the Bar Association of 
the City of Richmond. Any vacancy from death, refusal to act, or otherwise, 
occurring in the board of governors shall be filled by the three bar associations 
aforesaid from among their respective memberships, taking care always to 
preserve the apportionment between them above provided, except that the 
VOL. XXXIV. 38 
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selection by the American Bar Association may be, as above provided, from the 
associate justices of the Supreme Court of the United States, who are non- 
residents of the State of Virginia; and in the event of the failure of such bar 
associations, or any of them, to fill such vacancy, the surviving members of 
the board may fill the vacancy, and in so doing they shall carry out the 
appointment above provided as nearly as it is possible todo so. The board 
of governors may appoint from their number an executive coramittee of seven, 
to whom, subject to the control of the board, it shall be lawful to delegate 
the practical management of the affairs of the association. 

That all the property of this association, whether real, personal, or mixed, 
shall be held in trust strictly for the objects hereinbefore set forth. 


Georce Wyrtae, THE Law oF JoHN MarsHaLt. — Among 
the very interesting things which our learned friend, ApoLpa Moszs, is 
collecting in the page of his National Corporation Reporter which is 
devoted to ‘‘ John Marshall Day,’’ we find the following: — 


Among the eminent signers of the Declaration of Independence was George 
Wythe, of Virginia, who, before the American Revolution, was a prominent 
member of the Virginia bar. Actively engaged in Virginia politics, he exerted 
all his influence in favor of colonial independence, until, as one of Virginia’s 
delegates to the Continental Congress, he signed the Declaration of Independ- 
ence on July 4, 1776. 

At the age of 57, he accepted a professorship of law in William and Mary 
College, which he held from 1779-89. Among his pupils were John Marshall, 
Thomas Jefferson and James Monroe, and others, who attained high rank in 
the legal profession. While holding this position, he was elected a member of 
the convention which framed the National Constitution, but, although he regu- 
larly attended its sessions, he failed to sign it, having been absent on the last 
day. 

The college awarded him the degree of LL.D. in 1790. In the latter part of 
his life, he emancipated his slaves, furnishing them with means of support, to 
enable them to take care of themselves. 

Thomas Jefferson, his devoted pupil, in 1820, speaks of him in his ‘* Notes” 
which he intended for a biography of Wythe, which, however, was never com- 
pleted. ‘‘ Noman ever left behind him a character more venerated than George 
Wythe. His virtue was of the purest kind, his integrity inflexible, his justice 
exact. He might truly be called the Cato of his country, without the avarice 
of the Roman, for a more disinterested person never lived. He was of middle 
size, his face manly, comely and engaging. Such was George Wythe, the honor 
of his own, and the model of future times.”’ 

For over twenty years, Wythe was the sole chancellor of Virginia, and in 
his eighty-first year, while still in the full vigor of his intellect, and the exer - 
cise of the Chancellorship, he was poisoned. His nephew, George Wythe 
Sweeny, was charged and tried for the crime, but was acquitted. Born in 
1726, he died in Richmond, Va., on June 8, 1806, during the presidential 
administration of his pupil, while the other pupil was gracing the chair of the 
Chief Justiceship of the United States. 
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The Richmond Inquirer of June 10, 1806, wro‘e of him: ‘‘ Kings may require 
mausoleums, to consecrate their memory; saints may claim the privilege of 
canonization; but the venerable George Wythe needs no other monument than 
the services rendered to his country.”’ 

In 1893, the Virginia Bar Association caused to be placed in the chapel of 
. the College of William and Mary a bronze mural tablet, with the following 
inscription : — 

GEORGE WYTHE, LL.D. 
Member of the Continental Congress, 
Signer of the Declaration of Independence, 
Member of the Committee of 1779 on 
Revision of the Laws of Virginia, 
Judge of the Chancery Court. 


First Professor of Law in the College of 
William and Mary. 
The American Aristides, he was the Exemplar 
of All That is Noble and Elevating 
in the Profession of Law. 


A. D. 1893. 

This Tablet is Erected by the 
Virginia State Bar Association 
In Tribute to 
His Courage as a Patriot, 
His Ability as an Instructor. 
His Uprightness as a Lawyer, 
His Purity as a Judge. 


GOVERNMENTAL PROVISIONS OF THE Recent Act oF Concress Retat- 
Inc TO Puerto Rico. — The act of Congress above alluded to, con- 
tained the following governmental provisions relating to Puerto Rico, 
all of which, except the parts which are quoted, we give as condensed 
by the Washington correspondent of the New York Evening Post: — 


The capital shall be at San Juan. Persons who are Spanish subjects April 
11, 1899, and who have not elected to preserve their allegiance to Spain, are 
held to be citizens of Puerto Rico and entitled to the protection of the United 
States. The designation of the body politic is under the name: The People of 
Puerto Rico. / 

The laws and ordinances of Puerto Rico how in force shall continue in full 
force and effect, except as altered by this act, or by military orders, and which 
are not inconsistent with the laws of the United States. 

The old law forbidding the marriage of priests and ministers is repealed. 

The vessels of Puerto Rico are to be nationalized and admitted to the bene- 
fits of the United States coasting laws. Quarantine stations are to be estab- 
lished. Puerto Rico coins are to be retired, the peso being rated at thirty cents 
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in the exchange. Three months after the act takes effect, Puerto Rico coins 
are not to be legal tender. Property usually under the control of the United 
States will so continue, and other properties acquired from Spain will be 
administe'ed by the Puerto Rican government. The Governor is to be 
appointed by the President and hold his office for four years, having the pow- 
ers conferred on Governors of Territories of the United States, but is to make 
his reports through the Secretary of State to the President. 

An executive council appointed by the President and confirmed by the 
Senate is to consist of a secretary, attorney- general, treasurer, auditor, com- 
missioners of interior and education, and five other persons to hold office for 
four years. The council is the upper branch of the legislature, five of whom 
shall be natives of Puerto Rico. The other branch shall be a House of Dele- 
gates, to consist of thirty-five members elected biennially by the qualified 
electors. Puerto Rico is divided into seven districts, each with five delegates, 
The qualifications for voters are, ‘‘ At such elections all citizens of Puerto 
Rico shall be allowed to vote who have been bona-fide residents for one year, 
and who possess the other qualifications of voters under the laws and mili- 
tary orders in force on March 1, 1900, subject to such modifications and 
additional qualifications and such regulations and restrictions as to registra- 
tion as may be prescribed by the executive council. 

No person is to be eligible to membership in the House of Delegates whois 
not twenty-five years of age and able to read and write either the Spanish or 
the English language, or who is not possessed in his own right of taxable prop- 
perty, real or personal, situated in Puerto Rico. 

Provision is made for enacting legislation similar to that in other territories. 
The judicial power is vested in courts already established, the Chief Justice 
and Associate Justice and Marshal to be appointed by the President; judges of 
the D'‘strict Courts and officers by the Governor of Puerto Rico. There 
is also a United States District Court established similar to other territories. 
The salaries of all officers appointed by the President are: Governor, 
$8,000; Secretary, Attorney-General, Auditor, Commissioner of the Interior, 
$4,000 each; Treasurer, $5,000; Commissioner of Education, $3,000; Chief 
Justice Supreme Court and United States District Judge, $5,000 each; Asso- 
ciate Justices, $4,500 each; two Marshals, each $3,000; District Attorney, 
$4,000. 

No export duties are to be collected, but taxes and licenses may be levied. 
On the regular election day in November, and every two years thereafter, Puerto 
Rico may choose a commissioner to fepresent the island at Washington, salary 
$5,000. A commission of three members, one a native of Puerto Rico, is to be 
named to revise and codify the laws of Puerto Rico. 

The act for a civil government is to go into effect May 1, 1900. 


Tue Late Lorp Penzance. — The death of this venerable and dis- 
tinguished judge calls to mind the name of Sir James Plaisted Wilde, 
who, after achieving a distinguished reputation at the bar, ascended 
the judicial bench more than forty years ago. He went up the usual 
steps, serving in Parliament and holding the office of Attorney-General, 
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and finally ascended the bench as a Baron of the Exchequer. He later 
became Judge of the Divorce Court, and, in 1875, Ecclesiastical Judge 
and Dean of the Arches. Of late years the jurisdiction of this court 
was greatly restricted, and there was talk of abolishing it altogether. 
It was evident that Lord Penzance remained a judge too long. He 
' recently created a scandal by rendering a decision in a case in which he 
had not examined the plealings, nor heard any evidence. The bar are 
helpless in the presence of such a judge, and there ought to be some 
superior authority capable of retiring him. 

A more particular sketch of his career shows that he was born in 
London in 1816, and educated at Winchester and Cambridge. After 
acting as counsel to the Excise and Customs for many years, he was 
appointed counsel to the Duchy of Lancaster in 1859, and was made a 
Baron of the Exchequer in 1860. Three years later he succeeded Sir 
Cresswell Cresswell as Judge of the Court of Probate and Divorce, but 
resigned his position in 1872 on account of ill-health. In 1869 he was 
raised to the peerage, since when he had sat as a member of thie final 
court of appeal, the House of Lords. He became a member of the 
Privy Council in 1864, and in 1875 he became Dean of Arches and 
Judge of the Proviucial Courts of Canterbury and York. 

From one of the many sketches of his life and career which have 
fallen under our eye we quote the following: — 

The reputation of Lord Penzance as a lawyer, ascholar, and a man of affairs 
was exceedingiy high. He took an active part in public life, and was a mem- 
ber of many important commissions. He wasone of the commission appointed 
to consider the feasibility of forming a digest of the common law, and a mem- 
ber of the Judicature and Marriage-Law Commissions. He was one of the 
most vigorous opponents of the plan for the fusion of law and equity, which 
resulted in the destruction of the old common-law courts. Later on he took 
part in the Ecclesiastical Courts Commission and in the reformation of the pur- 
chasing abuse in the Britisharmy. Inthe inquiry into Stock Exchange prac- 
tices he also bore a leading part, and he was mainly instrumental in defeating 


the bill which the late Lord Cairns proposed for abolishing the judicial func- 
tions of the House of Lords. He leaves no heir to his title. 


Tue Late THomas CLement FLetcner.— Thomas Clement Fletcher, 
Governor of Missouri from 1865 to 1869, died recently in the city of 
Washington at the age of seventy-two. Longa resident of St. Louis, and 
a practitioner in the courts of Missouri, he finally removed to Wash- 
ington and pursued the business of prosecuting claims before the va- 
rious departments of the government. He was stricken with paralysis 
some weeks before his death, but rallied, and was thought to be making 
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fair progress toward recovery, when he became unconscious and re- 
mained in that state until the end. He was born in Jefferson County, 
Mo., where he received acommon school education. He was a dele- 
gate to the National Republican Convention of 1860. He served in the 
Civil War as Colonel of the Thirty-first Missouri Volunteers, which he 
raised, and of the Forty-seventh Missouri Volunteers; was for a time 
confined in Libby Prison, and in 1864 was brevetted Brigadier-General, 
He was the first Republican Governor of Missouri, serving from 1865 
to 1869, and issued the proclamation abolishing slavery in that State. 

He led a brigade up Lookout Mountain on the day of the celebrated 
battle of Missionary Ridge, thus participating in what the newspaper 
correspondents called ‘‘ fighting Joe Hooker’s battle above the clouds.”’ 
As Governor Fletcher described the affair to us, it was wonderful 
chiefly by reason of the absence of any well directed opposition on the 
part of the Confederate forces that held at the summit of the mountain, 
and by reason of the difficulty of making the climb up a precipitous 
mountain side for a distance of perhaps 2,000 feet of perpendicular 
elevation, where the men had to pull themselves up by seizing hold of 
such bushes as they found in their way. The climb was not as steep, 
but vastly longer than the one Wolfe accomplished when he mounted 
the Heights of Abraham with his little army, and which Montgomery 
afterwards failed to accomplish when he attempted a direct asault upon 
Quebec. 


THe Lare Jupce Jonn GasrieL Worrner. —This distinguished 
judge and author died at his residence in St. Louis in January last, at 
the age of seventy-four. He was the author of a work in two volumes 
on the law relating to the Administration of the Estates of Deceased 
Persons, and also of a work in one volume on the law of Guardian- 
ship. He had long held the ‘office of Judge of the Probate Court of 
St. Louis, and at the time when he retired from that office, was probably 
the most learned, the most experienced, and altogether the best sur- 
rogate in the United States. From a sketch of him printed in the St. 
Louis Globe-Democrat, we learn that he ‘‘was born in Moehringen, 
Wurtemburg, Germany, April 28, 1826. His parents came to this 
country in June, 1833, settling in Philadelphia. In 1837 they removed 
to St. Louis. Judge Woerner attended the public schools in both Phila- 
delphia and this city, acquiring an excellent knowledge of both the 
German and English languages. In 1841 he went to Springfield, Mo., 
where he was employed asa clerk in a general store. Returning to this 
city two years later he went into the office of the Tribune, a German paper, 
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rising from ‘ printer’s devil’ to foreman. In 1848, when the German 
revolution broke out, he went back to Germany as correspondent for the 
Tribune and the New York Herald. Two years later he returned to the 
United States, taking editorial charge of the Tribune, in St. Louis. In 
1852, after buying the paper, he sold it to a syndicate. In 1855 he was 
. admitted to the bar, having studied law in the office of C. C. Simmons-> 
While reading law he was appointed clerk of the police court, then 
known as the recorder’s court. Later he was clerk of the Board of 
Aldermen. 

‘‘In 1857 he was elected City Attorney, and re-elected the following 
year. He served two terms in the City Council, being elected also to 
the State Senate in 1862 and 1866. In 1870 he was elected Judge of 
the Probate Court, holding the office for six consecutive terms. He was 
popular, being chosen at several elections without opposition for office. 
He was also known as a writer on legal subjects, having published a 
treatise upon the law of Estates and Administration. He contributed 
many articles to law journals and the general press. He was the author 
of ‘Die Sklavin,’ a German novel of wide circulation, which was 
afterward dramatized; and also arecent novel, ‘A Rebel’s Daughter.’ 
He was also one of the founders and promoters of the Philosophical 
Society of St. Louis. In 1852, Judge Woerner was married to Miss 
Emelie Plass, daughter of Frederick Plass, a well-known German cit- 


izen of St. Louis. Four surviving children were the result of that 
marriage. They are Mrs. Rose McIlvaine, Mrs. Charles Gildehaus, 
Mrs. Sylvester C. Judge, and Wm. F. Woerner, who is an attorney.’’ 


Tue Late Joun B. Statto.— Honorable John B. Stallo, sometime 
the Envoy of the United States to Italy under an appointment from 
President Cleveland, after resigning that office, made his home in 
Florence, and almost passed out of American public view. He was, 
for over forty years, an active member of the bar of Cincinnati, and we 
believe that at one time he held a judicial position there. He was a 
German by birth, and a scholar by choice. It is said that he was 
equally versed in German, English, Dutch, French, Spanish, Italian, 
Latin, and Greek, and that he also had a considerable knowledge of 
Hebrew. We take leave to disbelieve this statement, and to say that 
no man ever lived who was equally versed in more than two lauguages : 
though many men have lived that have had a literary or reading 
acquaintance with several languages. It is said that the chief quality 
of Judge Stallo at the bar was his persistency, his disposition to fight a 
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case to the court of last resort where he believed his client to be right, 
even though his professional remuneration must be small, or nothing 
at all. 

Judge Stallo will be remembered for some curious incidents of his 
career. He had the German habit of criticism in a high degree. 
Nothing was good enough for him. Consequently, like Carl Schurz, 
and many other prominent Germans, he was in his early career a hot 
Abolitionist, but toward the end of his life turned up a Democrat. We 
remember this anecdote told of him: Once he had occasion to go 
over into Kentucky, where he sometimes practiced, to represent a client 
who had been arrested upon a charge of assisting in the escape of a 
slave. It was at the preliminary examination, and the.public interest 
in the case was so great that the proceeding was held in the court- 
house. When the well-known Cincinnati Abolitionist appeared, the 
audience, and even the bar, were white withrage. No Dutch Aboli- 
tionist would be permitted to speak in that court-room in such a case. 
Stallo saw the danger which surrounded him and resolved to avert it by 
appealing to one of the well-known weaknesses of his Kentucky friends. 
When he arose to present the case of his client, he said to the judge 
and the assembled bar, that he had just received from Germany a con- 
sigament of choice German wines, which he had not yet opened, and he 
invited them all to gather at his house and assist him in sampling them. 
At this invitation, happily and courteously expressed by one who was 
not unacquainted with them, the bench and the bar melted ; the audience 
caught the feeling, and Mr. Stallo was allowed to proceed without 
molestation. 

The other incident in his career which will be remembered, was his 
connection with the so-called convention — which was not a delegate 

convention at all, but a mere rabble-babble mass-meeting composed of 
everybody who might choose to come,— which nominated Horace 
Greeley, of New York, for Presidency, and B. Gratz Brown, of Missouri, 
for the Vice-Presidency. It was a so-called ‘‘ Liberal Republican Con- 
vention.”’ All sorts of nondescript Republicans were there, including 
‘** Long John ’’ Wentworth, who, when he saw the tide setting in favor 
of Greeley, telegraphed to his henchman in Chicago: ‘*Send down a 
few more train loads of the boys, or the thing is gone to H-ll.’’ Carl 
Schurz was a guest at the house of Judge Stallo. He was greatly 
disappointed at the result; and one of the inimitable cartoons of Nast, 
printed in Harper’s Weekly, represented him, on the evening after the 
affair was over, assuaging his grief by playing on Judge Stallo’s piano. 


Words cannot describe it; the old picture must be dug up and 
inspected. 
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Tue STRIKE OF THE Buitpinc Trapes Societies 1x Caicaco. — At 
the time of this writing, the city of Chicago has been afflicted with a 
strike inaugurated by the unions of various trades engazed in building, 
their battle being with the contractors, and incidentally with all law- 
abiding citizens. Mayor Harrison has issued a weak, demagogic ap- 
_ peal for the citizens to intervene and put a stop to the trouble, saying, 
in substance, that he has done all that he can do. His courage seems 
to be utterly exhausted, and his head to be in a complete whirl, even if 
it was ever any where else. He forgets that as chief magistrate of the 
city, he has nothing to do in such a crisis, except to see, to the best of 
his ability and by making the best use of the means at his command, 
that the peace is kept. Whether a body of workmen, however numer- 
ous, will go to work or remain unemployed unless they can go to work 
on the terms and conditions which they prescribe to those who might 
employ them, is purely a private question; the law of the land gives 
them perfect liberty to go to work or to refuse to go to work, and pro- 
tects them in the exercise of their option, whatever it may be. On the 
other hand, whether the contractors —the employers of labor — en- 
gaged in the business of building, will employ workmen upon the terms 
which the workmen prescribe, or not, is purely a private question —a 
question for them to decide — with which the law has nothing to do, 
except to protect them in their absolute freedom of choice and of 
option. If they do not choose to go on with their contracts, because 
they cannot obtain labor upon terms which are satisfactory to them, 
there is no law to compel them to go on, unless it be found in a bill in 
equity by the other party to the contract for a specific performance. 
On the other hand, if they choose to go on with such labor as they can 
employ, and which is willing to work upon the terms prescribed by 
them, such terms not being contrary to the law of the land, they have 
a perfect right to go on; and it is the office of every magistrate con- 
cerned with the keeping of the peace to see that they be allowed to go 
on without molestation. Moreover, it is the right of every person desir- 
ing to labor, to do so without belonging to a trades or labor union; and 
in the exercise of this right he may rightfully claim tie protection of the 
law. The law does not authorize any trades union to grant licenses to 
men to work to earn their daily bread. We have not yet reached that 
stage of retrogression. No private combination of individuals has the 
right to say to third persons, ‘‘If you attempt to work without joining 
our union and submitting to our rules, we will kill you;’’ and when 
trades unions undertake to carry out that programme, they raise their 
hand against the hand of every honest, law-abiding citizen, and the hand 
of every honest, law-abiding citizen ought to be raised against them ; 
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and the chief magistrate who is incapable of understanding these things, 
and of measuring his duty by them, is utterly unfit for the office which he 
disgraces. He is to be put in the category of low demagogues, and 
dishonest time-servers. The law then says as to the contractors, 
** You are not bound to submit to the dictation of anybody whether as 
to the manner in which you shall conduct your business, the hours of 
labor, or the wages which you shall pay. You have a right to run your 
business, or to shut it down. You have a right, if you choose, to 
employ in the conduct of your business men who do not belong to the 
trades or labor societies, and the law will protect you in employing 
them, and will protect them in working for you.’’ It says to the non- 
union laborers, ‘t You have just as good a right to exercise your call- 
ing, to earn your daily bread and to support your families, as the men 
who are organized into labor societies have; and the law will protect 
you in that right, and the State will exhaust all its resources so to pro- 
tect you.’”’ And it says to the striking union laborers, ‘‘ You have a 
perfect right to strike if you want to, subject only to a civil liability 
for breaking your contracts, and you have a right to stay struck as 
long as you want to; but the State will not feed you and shelter you 
if, in consequence of your refusing to work upon such terms as you 
can get, you and your families come to need public assistance. But 
you have no right to interfere with the business of your late employers, 
or with the business of any others who are employing labor. You bave 
no right to picket their establishments and intercept others who desire 
to work for them. Still less have you any right to assault such persons, 
whose only offense is a desire to support themselves and their families 
by honest labor. You are a mere trust, and you are worse than any 
capitalistic trust, because you resort to violence, while they submit to 
the law.”’ 


Tue Late Epwarp J. Puexps. — This distinguished lawyer, law pro- 
fessor and diplomat, died in March last at hishomein New Haven. At 
the time of his death, he was one of the professors of law in Yale 
University. He represented the United States at the Court of St. James 
with great acceptability during the first administration of President 
Cleveland. At the time of his death he was about eighty years old. 
It will not surprise anyone therefore to learn that his public career be- 
gan half a century ago; for in the year 1851 he was Second Comptroller 
of the Treasury under President Fillmore. He was a member of the 
Constitutional Convention of Vermont in 1870, and was the unsuccess- 
ful Democratic candidate for governor and senator of the United States 
for that State, in the year 1880. He had been long recognized as one 
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of the leading lawyers of the country, and his professional career dates 
so far back that ex-Senator Edmunds, of Vermont, gtill living and an old 
man, was 4 law student in his office. In 1880 he became President of 
the American Bar Association, and in lieu of the dry, tasteless statutory 
address upon notable changes in State and Federal legislation, he de- 
livered an extemporaneous address upon Chief J ustice Marshall, which 
many orators will cull from on the 4th of February next. His latest 
important service was as counsel for the United States in the year 1893, 
before the Behring Sea Fur Seal Arbitration. It was said of him that 
he ‘‘ was a profound student of the Constitution, the laws, and institu- 
tions of the country, and that his character was spotless.’’ The New 
York Tribune says that, ‘‘ first of all he was an American whose 
patriotism was never under suspicion, and who honored his country not 
by declaiming, but by exemplifying its highest virtues.’’ These eulogies 
are in the main true; but the praise of his patriotism must be taken 
sub modo; for, during the late Civil War, although an inhabitant of one 
of the extreme Northern States, the State of Vermont, he sulked in his 
tent and belonged to the class of men whom the coarse language of that 
day designated as ‘‘ Copperheads.’’ This was no doubt due to his views 
on constitutional questions, and to his conscientious habit of acting in 
accordance with his views. 


WorkMEN ON A STRIKE NOT ENTITLED TO RELIEF UNDER THE ‘‘ Poor 
Law.’’— The writer of the legal column in the New York Sun calls 
attention to an important decision recently rendered in England, in the 
following language : — 


During the great coal strike of 1898 the authorities in some parts of Wales 
furnished labor, food and money to the striking colliers themselves, to their 
wives and families, and to other workmen than those employed in the col- 
lieries, who were forced to be idle on account of the strike. Legal proceed- 
ings were instituted to test the right of the Poor law officers to devote any of 
the public money raised by taxation to the support of the strikers, the argu- 
ment being that the colliers could obtain employment if they liked and that 
the taxpayers should not be compelled to maintain them in idleness simply 
because they were dissatisfied with the wages offered. This view did not pre- 
vail in the trial court, where Mr. Justice Romer held that the strikers came 
within the beneficial scope and operation of the Poor law. In the Court of 
Appeals, however, his decision has been reversed, all the judges of that court 
being of the opinion that, no matter what may be the merits of a controversy 
concerning wages, a man who refuses to work simply because he deems the 
employer’s terms unreasonable is not entitled to sustenance out of the public 
funds. 
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NOTES OF RECENT DECISIONS. 


"Law: Dce Process or Law: Docrrine THAT THE 
Orrice or GoveRNOR OF A STATE Is NOT Property —THeE oF 
THE Kentucky GUBERNATORIAL Contest. — We have merely time be- 
fore sending this issue to press, to take a hasty glance at the decision 
of the Supreme Court of the United States in the case of Taylor v. 
Beckham. Our readers will recall that Mr. Taylor was elected Governor 
of Kentucky on the Republican ticket, in conformity with law, and was 
so declared by a returning board, composed of his political opponents, 
and was duly inducted into office. They will also recall that, in case 
of a contest of such an election, the Constitution of Kentucky vests 
the power to hear and determine the contest in the legislature. William 
Goebel, the Democratic candidate, made such a contest, and the legis- 
lature decided it in his favor, about which time he was assassinated, so 
that he took the oath of office on his dying bed. A condition of 
anarchy existed at Frankfort, partly owing to the methods resorted to 
by Governor Taylor to resist being ousted from the office, in conse- 
quence of the decision of the legislature,—a decision which we do 
not hesitate to denounce as an outrage upon representative institutions. 
He excluded the two Houses of the Legislature from their representative 
halls, by military force, convened the legislature at a remote place 
where his party was in the ascendency, upon a pretext for which the 
existing state of affairs afforded no justification. Finally, to avoid 
actual bloodshed, tue leaders of the respective parties agreed that 
the question should be submitted to the Court of Appeals of Kentucky, 
subject to a writ of error to the Supreme Court of the United States. 
A proceeding was instituted fur that purpose, and the Court of Appeals 
held that the tribunal prescribed by the Constitution of the State, 
namely, the legislature of the State, having heard and decided the 
question, its decision was conclusive upon the Court of Appeals. 
This decision we believe to be strictly correct from a legal stand- 
point. The writ of error to the Supreme Court of the United 
States was necessarily based upon the conception that a Federal 
question, so-called, was involved in the case. Our view is that no 
such question was involved. We expressed this view in the 
Nebraska gubernatorial case, and said in substance that from the very 
nature of the case, the question who is or who is not the Governor of 
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a State, eludes the jurisdiction of the courts of the United States. 
We also called the decision of the Nebraska case by the Supreme 
Court of the United States, a usurpation; but at the same time ad- 
mitted that it was a useful usurpation. This was a harsh expression ; 
but not too harsh, in the face of the fact of a court seizing upon power 
awhich had never been conferred upon it by the Constitution. 

It was sought to maintain the jurisdiction in the Kentucky case upon 
two grounds: 1. That the office of Governor of the State of Kentucky 
was property, and that in ousting him from the office, the State of 
Kentucky, through its legislature and judiciary, was depriving Mr. 
Taylor of his property without due process of law. 2. That the act 


deprived the State of Kentucky of a Republican form of government, 
and that under the Federal Constitution, it was the duty of the United 
States to guarantee to the State of Kentucky such a form of govern- 
ment. Both propositions, in our judgment, were too absurd and fan- 
tastical to demand serious discussion, — the second one especially so. 
Nothing but the surprising dissent of so able a lawyer as Mr. Justice 
Harlan could throw a shadow of doubt over such a conclusion.! 


1 At the time of this writing, the 
full official report of the case has not 
been published. According to the 
press dispatches from Washington, 
the judges were curiously divided. 
Six judges against three held that the 
court was without jurisdiction and 
concurred in dismissing the appeal. 
Mr. Justice McKenna concurred in 
this disposition of the case, but dif- 
fered with the majority on the point 
that a public office was not property. 
Mr. Justice Peckham, who also con- 
curred in this disposition of the case, 
was not prepared to assent to the 
proposition that a public office was 
not property. Mr. Justice Brewer 
(with whom concurred Mr. Justice 
Brown), dissenting, said: ‘This 
court has jurisdiction to review a 
judgment of the highest court of a 
State ousting one from his office and 
giving it to another, and a right to in- 
quire whether that judgment is right 
or wrong in respect to any Federal 
question, such as due process of law. 
I think that the writ of error should 


not be dismissed, but that the judg- 
ment of the Court of Appeals of 
Kentucky should be affirmed.’ Mr. 
Justice Harlan dissented entirely 
from tte judgment of the court, 
holding that the court had jurisdic- 
tion, and that the judgment of the 
Court of Appeals of Kentucky ought 
to be reversed. The grounds of his 
dissent are not stated; but it may be 
assumed that he was of opinion that 
the office of Governor of the State of 
Kentucky was property and that Mr. 
Taylor was deprived of his property 
without due process of law. If so 
four out of the nine judges of the court 
held that a State office of a political 
nature is property. The opinion of 
the court, followed by the dissenting 
opinion of Mr. Justice Brewer, will be 
found in the Supreme Court Reporter: 
Taylor v. Beckham, 20 Sup. Ct. Rep. 
890. Possibly, some of the justices 
intend to take the time afforded by 
the summer vacation to write out 
their views. 


606 34 AMERICAN LAW REVIEW. 


That conclusion was what it should have been, that a public office 
is not ‘‘property’’ within the meaning of that clause of the 
Fourteenth Amendment to the Constitution which probibits the 
States from depriving persons of property without due process of 
law. That a public office is not property has been decided so 
often in that court and in the courts of the States, that only the des- 
perate stress of a man wrongfully — as we fully believe, — turned out 
of office, could have induced him and his counsel again to stir the ques- 
tion. Long ago, as far back as the year 1819, in the Dartmouth Col- 
lege decision, the following language appears in the separate opinion of 
Mr. Justice Story: ‘‘It is admitted that the State legislatures have 
power to enlarge, repeal and limit the authorities of public officers in 
their official capacities, in all cases where the Constitutions of the 
States respectively do not prohibit them; and this, among others, for 
the very reason that there is no express or implied contract that they 
shall always, during their continuance in office, exercise such author- 
ities.’”’! Ina modern case which went to the Supreme Court of the 
United States from the Supreme Court of Wisconsin, a man had a con- 
tract with the State to make a geological, mineralcgical and agricul- 
tural survey of the State for the annual compensation of $2,000. The 
office was abolished by the legislature. He sued for his compensa- 
tion, and the Supreme Court of Wisconsin held that he was not entitled 
to recover.2, On writ of error to the Supreme Court of the United 
States, this decision was reversed, in a very clear opinion written by 

‘Mr. Justice Swayne.? In that decision it was admitted that, as a gen- 
eral proposition, a State may abolish any public office created by public 
law ; ¢ but it was held that the engagement which Prof. Hall had entered 
into with the State of Wisconsin was not a public office, but was in the 
nature of a private contract to render certain services to the State of 
Wisconsin for a definite compensation; and that it was not within the 
power of the State of Wisconsin to break that contract without cause, 
and deprive him of the agreed compensation. 

In the case under consideration, the opinion is written by Mr. Chief 
Justice Fuller, and he and those who concurred with him, deserve the 
public thanks for putting the decision upon the true ground. The sep- 
arate concurring opinion of Justices Brewer and Brown proceeds on 
the view that, although the office of Governor of a State is property, 
when considered with reference to a contest for it between two persons, 


1 Dartmouth College v. Woodward, 3 Hall v. Wisconsin, 103 U. S. 5, 10. 
4 Wheat. (U. S.) 518, 693-694. 4 Ibid., p. 10. 
2 Hall v. State, 35 Wis. 79. 
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yet as this contest was decided by the properly designated tribunal, 
the decision of it in the case in judgment amounted to due process of 
law. With reference to this opinion it may be observed that it can 
scarcely be gainsaid that the interest which a contestant for a public 
office to which he regards himself as having been elected, in the pos- 
session of that office and its emoluments is in a sense private property ; 
though, it is believed that in most States, in making such a contest he 
proceeds, in theory at least, in the name of the State. The proceed- 
ing is by an information in the nature of quo warranto, and the well- 
known origin of that proceeding was the writ of guo warranto, whereby 
the king demanded to know by what warrant the incumbent of the 
office was holding it. The fact that the demand was made by the king 
himself cast upon the respondent the burden of justifying his tenure 
of it. Notwithstanding this, proceedings for the contestation of the 
right to a public office have come to be regarded in some of the States, 
as being in the nature of private lawsuits, as distinguished from public - 
prosecutions. It is undoubtedly true also that a public office was 
regarded in a sense as private property under the common law of En- 
gland. This need not be gone into, because it is a part of the learning 
of that law. It is also true that those offices were sometimes heri- 
table, and were regarded as incorporeal hereditaments by that law. 
But that part of the common law never had a foothold under our insti- 
tutions, and never could have a foothold where offices are elective or 
appointive in a prescribed manner, or where they constitute a public 
trust to be held for a stated term, and always upon the condition of 
good behavior therein. But the idea that a public State office, and 
especially a political office, of the character and importance of the office 
of Governor of a State, can be regarded as private property, the de- 
privation of which under State authority may be, within the meaning 
of the Constitution of the United States, a deprivation of property by 
the State without due process of law, confronts the eyes of believers in 
State rights—and Mr. Justice Harlan is one of them,—with an 
appalling vista with regard to the possibilities of Federal judicial 
usurpation. Building upon this idea, every State office, from Governor 
down to dog-keeper, will lie at the feet of the little Federal judges; 
every contest for such an office will have a Federal question in it, and 
every such contest will ultimately be decided by some Federal tribunal 
or other. It may be that it would be better if the States — once called 
‘* sovereign ’’ — were thus crumbled down to Federal counties or de- 
partments; but the men who made the Federal Constitution and the 
men who amended it after the close of the Civil War, never entertained 
the remotest conception that they were laying the ground for such con- 
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sequences. Nor have the men who now live under it any idea of sub- 
mitting to such a construction of it. Happily, such a construction has 
been warded off; but the fact that the decision which warded it off 
was not unanimous creates just cause for alarm. If the question who 
shall be Governor of a State, or who shall hold any State office of what- 
ever description, can be made a Federal question on the pretext that a 
public office is private property, then a pretext may by seized upon 
under which the entire structure of our government may be changed 
by the sapping and mining of the Federal judiciary. 

Upon the other so-called ‘‘ Federal question’’ in the Kentucky case, 
the proposition that the decision in favor of Mr. Goebel deprived the 
State of Kentucky of a Republican form of government, —it is 
enough to observe that if that State was deprived of a Republican form 
of government within the sense of the Federal Constitution, it was by 
the act of Governor Taylor himself, in expelling the two Houses of the 
Legislature from their appropriate places of meeting in the State capital, © 
and keeping the doors of their respective halls closed against them by 
a cordon of soldiers, and at the point of the bayonet. That spectacle 
had in it less of the appearances of Republican government than any- 
thing which has taken place in our country since the Civil War. 
Great as was the outrage put upon him, the true and patriotic course 
of Governor Taylor was to submit to it, just as every suitor submits to 
every decision against him, although he may believe it wrong, — and 
appeal again to the electors of Kentucky. That is the only remedy 
afforded in such a case by the nature of our institutions. 


ConstiruTionaL Law: Due Process or Law — Power or A STATE 
TO Provipe For A VerpIcT Crimmnat Cases By A Jury oF Less THAN 
Twetve. — The recent decision of the Supreme Court of the United 
States in the case of Maxwell v. Dow,! might be regarded as important, 
but for the fact that the conclusion of the court would have been 
regarded by most lawyers as admitting of no doubt whatever, had not 
Mr. Justice Harlan delivered a powerful dissenting opinion. The con- 
stitution of the State of Utah contains the following provisions : — 


Offenses heretofore required to be prosecuted by indictment shall be pros- 
ecuted by information after examination and commitment by a magistrate, 
unless the examination be waived by the accused, with the consent of the 
State, or by indictment, with or without such examination and commitment. 
The grand jury shall consist of several persons, five of whom must concur to 


1176 U.S. 581; s. c. 20 Sup. Ct. Rep. 494. 
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find an indictment; but no grand jury shall be drawn or summoned unless, in 
the opinion of the judge of the district, public interest demands. * * * 
The right of trial by jury shall remain inviolate. In courts of general juris- 
diction, except in capital cases, a jury shall consist of eight jurors. In courts 
of inferior jurisdiction a jury shall consist of four jurors. In criminal cases 
the verdict shall be unanimous. In civil cases three-fourths of the jurors may 
find a verdict. A jury in civil cases shall be waived unless demanded. 


Maxwell was convicted of an offense not capital, by the unanimous 
verdict of a jury of eight men, and sued out a writof habeas corpus, 
making Dow, the officer of the State in whose custody he was, the de- 
fendant, demanding a release from custody under the judgment, on the 
ground that his imprisonment was contrary to the Sixth Amendment of 
the Constitution of the United States, and that it also involved a de- 
privation by the State of Utah, of his liberty, in contravention of the 
provision of the Fourteenth Amendment of the same Constitution. 
Both of these contentions were determined against him, in a very full, 
able and satisfactory opinion by Mr. Justice Peckham, Justice Harlan 
alone dissenting. The opinion of the court proceeded upon two 
grounds: 1. That the Sixth Amendment to the Federal Constitution, 
which guarantees the right of trial by jury, intends a jury of twelve 
men, and operates as a restraint upon the agencies of the Federal gov- 
ernment only. This has long been settled,’ and it would have been 
remarkable that the question should have been stirred again, but for 
the fact that there are lawyers as against whom no question can ever 
be settled. 2. That it was in violation of that clause of the Fourteenth 
Amendment which prohibits any State from depriving any person of 
liberty without due process of law. The second question was the only 
question in the case that was fairly debatable; and the court held, and 
very properly held, that trial by a jury of the ancient number of twelve 
men, is not necessary to the conception of due process of law, but that 
this provision of the Fourteenth Amendment is satisfied when a person 
accused of crime is informed of the charge against him and is allowed 
a fair opportunity to be publicly heard in his own defense. In other 
words, the conception of due process of law is substantially that which 
Mr. Webster ascribed to ‘‘ the law of the land,’’ in bis celebrated 
speech in the Dartmouth College case,— the two expressions meaning 
substantially the same thing. ‘‘ By the law of the land,’”’ said Mr. 
Webster, ‘‘ is most clearly intended the general rule ; a law which hears 


1 Barron v. Bolton, 7 Pet.(U. S.) Presser v. Illinois, 116 U. 8. 252; 
243, Fox v. Ohio, 5 How. (U. S.) 410; Twitchell v. Com., 7 Wall. (U. S.) 
Withers v. Buckley, 20 How. (U. S.) 321. 

84; Brown v. Walker, 161 U. S. 591; 
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before it condemns; which proceeds upon inquiry and renders judg- 
ment only after trial. The meaning is that every citizen shall hold bis 
life, liberty, property, and immunities under the protection of the 
general rules which govern society.’’?! The provisions of the Consti- 
tution of Utah above quoted, clearly satisfy this definition; and they 
would satisfy it if jury trial were abolished entirely in felony cases and 
trial by a single judge substituted. In other words, the right of trial 
by jury is not essential to the conception of due process of law at all. 
Due process of law is not concerned with the constitution of the forum, 
but with the mode of trial. 


Private INTERNATIONAL Law: EXTRATERRITORIALITY OF THE Srart- 
utory LraBitity or STocKHOLDERS. — The Supreme Judicial Court of 
Massachusetts has at last come around to the right doctrine of this 
question. In the case of Howarth v. Lombard,? the action was brought 
by the plaintiff, as receiver of the Traders’ Bank of Tacoma, in the 
State of Washington, to recover the amount of an assessment laid by 
the Superior Court of that State upon the defendant as a stockholder. 
A demurrer was filed which was sustained by the Superior Court and 
an appeal was taken to the Supreme Judicial Court, where, in a learned 

opinion by Mr. Justice Knowlton, the judgment of the Superior Court 
was reversed and the demurrer overruled. The substance of the 
reasoning of the learned justice is that, by becoming a stockholder in 
the foreign corporation, the defendant consented to become liable to its 
creditors in the manner prescribed by the statute, ‘‘ equitably and 
ratably ;’’ that, the proper proceeding having taken place in a compe- 
tent_court of the State of Washington to determine the amount which 
he ought equitably and ratably to be required to pay toward the liqui- 
dation of the debts of the corporation, his obligation to pay that sum 
must be regarded as an obligation to which he had assented, and hence 
an obligation arising upon a contract lawfully made and enforceable 
everywhere under the principles of the common law. Those who have 
taken the pains to pursue this subject will discover nothing new in this 
doctrine. It is the doctrine pursued by the Supreme Court of the 
United States, and by the courts of several of the States, in the cele- 
brated Glenn cases.® 


1 Dartmouth College v. Woodward, 3 Glenn v. Liggett, 135 U. S. 533; 
4 Wheat. (U. S.) 518, 581. Sanger v. Upton, 91 U. 8S. 56-58; 
2 56 N. E. Rep. 888. Glenn v. Williams, 60 Md. 93, 116. 
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Situs oF CoRPORATE SHARES FOR THE PURPOSES OF JURISDICTION: 
JURISDICTION OVER Non-REsIpENT SHAREHOLDERS BY PUBLICATION. — 
In the case of Jellenik v. Huron Copper Min. Co.' a suit was brought 
in the Circuit Court of the United States for the Western District of 
Michigan, by citizens of other States than Michigan against a Michigan 
mining corporation and certain individual defendants holding shares of 
stock in that corporation and being citizens residing in Massachusetts, 
claiming that they were the real owners of certain shares of stock of the 
corporation, the certificates of which were held by the Massachusetts’ 
defendants, and seeking a decree declaring plaintiffs entitled to such 
shares of stock. The court held that they could proceed against the 
stock in question in the manner and for the purposes indicated in the 
act of Congress of March 3, 1875,® which authorizes proceedings hy 
publication against absent defendants in suits commenced in any cir- 
cuit court of the United States to enforce liens upon or claims to, or to 
remove any incumbrance or lien or cloud upon the title to real or per- 
sonal property in the district where the suit is brought. The real ques- 
tion to be determined by the court was whether the stock held by the 
non-resident defendants was personal property within the district, so 
as to authorize a suit by publication under the provisions of the above 
cited act of Congress. The court speaking through Mr. Justice Har- 
lan said: ‘‘ We are of opinion that it (the stock) is within Michigan for 
the purposes of a suit brought there against the company — such share- 
holders being made parties to the suit— to determine whether the 
stock is rightfully held by them. The certificates are only evidence of 
the ownership of the shares, and the interest represented by the shares 
_ is held by the company for the benefit of the true owner. As the hab- 
itation or domicile of the company is and must be in the State that 
created it, the property, represented by its certificates of stock, may be 
deemed to be held by the company within the State whose creature it 
is, whenever it is sought by suit to determine who is its real owner.’’ 


Insunction: or Counties — InsuncTion not GRANTED 
Acarinst a County To Restrain iT FROM Committing A Nuisance. — In 
the case of Lefrois v. County of Monroe,® the Court of Appeals of 
New York rendered a most inexplicable decision. The action was 
brought to obtain an injunction to restrain the county from polluting a 
stream which ran past the premises of the plaintiff, by discharging foul 


1177U. 8.1. 3 162 N. Y. 563; s. c. 23 New York 
2 18 Stat. 470 C. 137. Law Journal, No. 41; May 18, 1900. 
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and filthy matter therein from its county penitentiary, county alms- 
house, and county insane asylum. The court at special term granted 
the relief prayed for, perpetually enjoining the county from permitting 
any sewage, or any foul or filthy matter from its buildings or premises, 
to run into the stream, or to flow in any way over or past the lands of 
the plaintiff, in such manner as to pollute the air thereon or the waters 
of the stream, and awarding the plaintiff $600 as damages. This 
judgment was unanimously affirmed by the Appellate Division. It is 
now reversed by a majority of the Court of Appeals, two of the seven 
judges (Martin and Vann, JJ.), dissenting. The court denied this 
relief against the county in its corporate character, but alluded to the 
fact that the record showed that similar relief had twice previously 
been obtained by third parties against the board of supervisors. In 
short, the opinion holds that, while a county cannot be restrained from 
committing a nuisance injurious to a private person, the officers by 
whom alone it can wield its powers can be so restrained; and it turns 
the plaintiff out of court and tells him to resort to his remedy against 
the supervisors. This calls to mind an illustration which we have had 
occasion to apply to similar decisions before: the contention raised 
by an ingenious editor that Sergeant Mason had committed no offense 
against the law because he did not try to hit with his rifle ball the 
head of Guiteau when it showed itself in a hole in the wall of the jail, 
but only fired at the hole. The distinction between applying an equit- 
able remedy against a corporation and against the officers by whom 
alone it can act, is entirely too feeble to be worthy of the name of 
equity. Imagine Lord Eldon making such a distinction! The weak- 
ness of such a distinction will especially appear when it is considered 
that, on the very best precedents, certainly precedents going back as 
far as the time of Lord E!don, such an injunction would run not only 
against the county, but also against ‘‘ its agents and servants.’’ This 
would include the board of supervisors, its governing body, its brains, 
its hands; so that an injunction against the county would accomplish 
precisely the same purpose as an injunction against the supervisors, 
and could be followed up by process of contempt against the supervis- 
ors in substantially the same way in the one case as the other. 

But the peculiarity of this decision lies in the fact that the court 
places its conclusion upon the idea that because the county, in main- 
taining these public institutions, is acting in a public or govern- 
mental capacity, it is not liable to a private person for committing a 
nuisance injurious to him when so acting. It can empty fuvul matter 
from its buildings into a stream of water which runs past his door, and 
thereby render his house uninhabitable and valueless. There are no 
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sound lines of decision in this country so holding. If anything is settled 
by an overwhelming mass of judicial authority in American law, it is 
that a municipal corporation is no more privileged to commit, by a 
positive or affirmative act, a nuisance, than a private person is. But 
suppose it were the law that a municipal corporation cannot be com- 
pelled to pay damages in a private action for the commission of a 
nuisance injurious to the plaintiff, yet the conclusion that for that 
reason the plaintiff is not entitled to an injunction to stop the nuisance 
is not merely a non sequitur, it is an hallucination. The very fact 
that he cannot get damages is the reason why he should get an in- 
junction. The very fact that, for so gross a violation of his rights be 
has no remedy at law, furnishes a reason why he should have a remedy 
in equity. It was just such cases, the lack of any remedy at law, that 
created and built up of the system of equity. But it seems that the 
New York Code, in obliterating the distinction between law and equity, 
has obliterated from the minds of lawyers and judges a knowledge of 
the fundamental principles of those systems. The reasoning of the 
judge who writes the opinion of the Court of Appeals in this ‘case, 
proceeds upon the analogy of decisions in New York which bold that 
municipal corporations, when acting in a governmental capacity, are not 
liable for damages sustained through the negligence of their agents or 
servants. That is familiar American doctrine, and the law of New 
York is in this respect not different from the law, it may be assumed, 
of every other American jurisdiction. But some courts seem to be 
unable to understand the distinction between negligence on the one 
hand, and nuisance or trespass on the other. Nuisance and trespass 
fall within the category of acts of positive unlawfulness, and those who 
commit acts of either kind are liable as insurers, and any question of 
negligence or of care in doing the act is irrelevant. 

There are many cases of nuisance, especially in thickly settled com- 
munities, where individuals suffer hurt or damage without the right to 
legal redress ; where each man must yield some portion of his rights for 
the benefit of all, —for the sake of trade, of commerce, of the general 
prosperity, health or convenience of the neighborhood. In all such 
cases the hurt which he suffers falls within the category which the law 
designates as damnum absque injuria, hurt or harm without legal wrong. 
If the commission of the nuisance, in the case under consideration, was 
necessary, — if there was no other means by which the county could 
dispose of the foul matter, if it was impracticable for it to arch over 
the stream so as to send it away under ground, as is done with the 
sewage of cities, — then that ought to have been made to appear; and 
if it had been made to appear, it would have been a geod defense to 
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the action. But if the nuisance was committed and perpetuated with - 
out necessity, then, in so far as it diminished the value of the property 
of the plaintiff, it was a taking of his property without rendering him 
just compensation for the same, and without due process of law. It 
is no answer to his right to have such a taking enjoined, that the 
county, in doing it, is prosecuting some work of a governmental char- 
acter. The State could not do it, the United States could not do it, 
without rendering him just compensation. There was therefore clearly 
a Federal question in the facts of this case, which competent counsel 
would have raised on the record. Whether it was raised, we do not 
know. Unless it was raised, the Court of Appeals of, New York has 
had the last say upon the question, and the injured plaintiff will have 
to whip the devil around the stump ky going back and bringing his 
action against the supervisors. 


InjuRtes FROM THE ExpLosion oF Escaping Gas. — In 
the case of Tiehr v. Consolidated Gas Company,' decided by the Appel- 
late Division of the Supreme Court of New York, for the first depart- 
ment, opinion by Patterson, J., the court holds that the fact that, prior 
to the explosion which injured the plaintiff, the gas escaped for some time 
along a certain street occupied by the defendant’s main, and that there 
was no evidence of any main used by any other company in that vicin- 
ity from which gas could have escaped, constituted prima facie evidence 
of negligence to go to the jury. It was not necessary for the court to 
quote in affirmation of its conclusion the following words from a pre- 
vious decision of the Court of Appeals of New York: ‘‘ While this gas 
remained on the premises of the manufacturer, or while it was being 
conducted through its own pipes to different parts of the city, there 
can be no doubt that the company was bound to exercise vigilance to 
prevent injuries to third parties from the dangerous qualities of the 
gas.’’? 

The governing principle is that whoever collects upon his own 
premises any substance which, from its very nature, is constantly en- 
deavoring to escape, and which, if it does escape, will be likely to do 
mischief, — is bound to exercise reasonable care, that is to say, a care 
proportionate to the danger to others, — to the end that it shall not 
escape. In the celebrated case of Rylands v. Fletcher,® the British 
House of Lords decided that a person collecting dangerous substances 


1 23 N. Y. Law Journal, No. 45. 
2 Schmeer v. Gaslight Co., 147 N. Y. 536. 
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on his land is bound to restrain them at his peril, and is liable as an 
insurer, if they escape and do mischief. While this doctrine has ob- 
tained some footing in this country, the American courts are generally 
satisfied with the exercise of the measure of care above stated on the 
part of the proprietor, to the end of restraining the dangerous agency. 
The conclusion of the court in the case under comment, that the fact 
that the gas did escape and do the mischief complained of and proved, 
was prima facie evidence of negligence, is a conclusion also well 
supported by judicial authority.1 The same doctrine has been 
applied in the case of injuries from escaping gas, in num- 
erous instances.? A good many cases could be referred to 
resembling the New York case under comment, where the 
same result was reached, as where the defendant’s main, which had 
been leaking for several days, causing a preceptible smell, finally pro- 
duced an explosion in the plaintiff's house; * and where a mother was 
suffocated, and her child lying at her side rendered insensible, by the 
escape of gas from the defendant’s pipes.‘ In the case under com- 
ment, the only contestable question seems to have been one of fact, 
namely, whether the gas did escape from the defendant’s main; and, 
as there was evidence tending to show, prima facie, that it did, the 
court was manifestly right in holding it a question for the jury. 


ConstITUTIONAL Law: Jupic1aL Power — Power or A Court TO 
DETERMINE WHETHER A PARTICULAR CONSTITUTIONAL AMENDMENT HAS 
BEEN LAWFULLY ADOPTED so as TO Become A Part oF THE ConsTI- 
TuTION. —In the case of State of Mississippi ex rel. v. Powell, a 
synopsis of which is published in the New Orleans Times-Democrat for 
May 31, 1900,5 the Supreme Court of Mississippi, in an able opinion 
by Chief Justice Whitfield, hold, affirming the Circuit Court for Lincoln 
County, that an amendment to the Constitution of that State was not 
adopted in accordance with the forms prescribed by the Constitution 
itself. The court, in brief, holds: (1) that the questions connected with 
the adoption and submission of the amendment are judicial and not 


1 Gorham v. Gross, 125 Mass. 232 Mass. 318. See also Holden v. Liver- 


(escaping water). 

2 Sherman v. Fall River Iron Works 
Co., 2 Allen (Mass.), 524. See also 
note in 29 L. R. A. 337. 

3 Mose v. Hastings &c. Gas Co., 4 
Fost. & Fin. 324. 

‘ Smith v. Boston Gaslight Co , 129 


pool New Gas &c. Co.,3 C. B. 1; Bur- 
rows v. March Gas &c. Co., L. R. 5 
Exch. 67; Koelsch v. Philadelphia Co., 
152 Pa. St. 355; s. c. 18 L. R. A. 759; 
25 Atl. Rep. 522. 

5 Fully reported in 27 South. Rep. 
927. 
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political, and therefore reviewable by the courts; (2) that the amend- 
ment was improperly submitted, there being at least four amendments 
in the one submitted instead of one, as required by the Constitution ; 
(3) that the amendment did not receive the constitutional majority, the 
constitutional provision demanding a majority of all the voters voting 
at the election, instead of those voting on the amendment alone. The 
power of a court to determine whether a particular part of the Consti- 
tution of the State belongs to that instrument is perfectly clear, though 
the extent to which the court will be concluded by the action of. the 
political department of the government upon the question, seems to 
have provoked a difference of opinion. Whenever anything is pro- 
pounded to a court of justice as law, and its judgment demanded 
thereon, — whether such law be expressed in the form of a constitu- 
tional ordinance or an act of the legislature, or of a proposition of the 
judge-made law, called common law or equity,— it is the office and 
duty of the court to determine whether the proposition so propounded 
is or is not law. Manifestly, in making this determination, it is 
equally the office and duty of the court to demand such evidence, 
speaking upon the question, as will convince the judgment and con- 
science of the court. The jurisdiction is then perfectly clear, and the | 
obligation to exercise it is imperative. Beyond this everything relates 
to the mode of exercising it, that is to say, to the evidence which the 
court will demand, and upon which it will act. In the case of a con- 
stitutional amendment, the court exercises the jurisdiction with perfect 
propriety when it demands evidence that the amendment has been 
enacted by the legislature, in the manner prescribed by the Constitu- 
tion, propounded by the legislature to the people in the same manner, 
and by the people ratified in the same manner. Unless these conditions 
are made to appear, it is not a part of the Constitution, and is no law 
such as the court is obliged to administer. It is true that, if it is 
declared to be a part of the Constitution by the proper officers of the 
political department of the government, that will make it presumably 
so, but this only casts the burden upon the party seeking to overthrow 
it: it docs not change the rules of evidence by which the court is to 
ascertain whether it is or is not law. 


Torts: Ricut or AcTION BY AN INFANT FOR A Tort CoMMITTED UPON 
ir WHILE EN VENTRE SA Mere.— In the case of Allaire v. St. Luke’s 
Hospital,! the Supreme Court of Illinois held that an infant has no right 


1 56N. E. Rep. 688; affirming s. c. 30 Chig. Leg. News, 333. 
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of action for an injury committed upon it while still in its mother’s 
womb. The case was that the mother of the plaintiff infant was 
received by the defendants, into their lying-in hospital for treatment 
during her confinement, and that, through the clear neglect of the de- 
fendants, admittedly tortious as to the mother, the child received an 
injury prior to the parturition ; and the action was brought by the child 
to recover damages for that injury. The Appellate Court for the First 
District of Illinois held that there could be no recovery, and the Su- 
preme Court, adopting the opinion of the Appellate Court, affirmed its 
judgment. The opinion points out that ‘‘if such an action can be 
maintained, it necessarily follows that an infant may maintain an action 
against its own mother for injuries occasioned by the negligence of the 
mother while pregnant with it.’” The Supreme Court was not unani- 
mous, but Mr. Justice Boggs dissented. In his dissenting opinion he 
said, among other things: — 

Whenever a child in utero is so far advanced in prenatal age as that, should 
parturition by natural or artificial means occur at such age, such child could 
and would live separably from the mother and grow into the ordinary activi- 
ties of life, and is afterwards born and becomes a living human being, such 
child has a right of action for any injuries wantonly or negligently inflicted 


upon his or her person at such age of viability, though then in the womb of 
the mother. 


It was pointed out in a learned article in the Harvard Law Review 
for October, 1898,! when commenting on the case as decided in the 
Appellate Court, that great difficulties would arise if a rule were estab- 
lished giving such a right of action; and clearly the decision rests 
upon sound grounds of public policy and expediency. It does not 
follow from this, however, that a child en ventre sa mere is not in many 
respects within the protection of the law. Inchoate rights of property 
may accrue to it which take effect by relation upon the fact of its 
birth; and the common law of England and America and the statute 
law (it may be assumed) of nearly all the States of the American 
Union, protect it by making the killing of it, which generally takes place 
in committing abortions, a felony after it has become ‘‘ quick’’ in the 
womb; though it is now known that the motions of the womb in invol- 
untarily contracting are often mistaken for the motions of the feetus. 


Boycott anp Lipset: Trape Union A DEBTOR IN PourR- 
SUANCE OF A By-Law. — In the case of Weston v. Barnicoat,' recently 
decided by the Supreme Judicial Court of Massachusetts, it appeared 
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that the defendant made a claim against the plaintiff for the price of a 
granite monument, which the plaintiff declined to pay. The defendant 
thereupon notified the plaintiff that if the plaintiff did not pay he should 
report the plaintiff’s name to the association, to be placed upon its 
record of those who did not pay their honest debts. The plaintiff not 
paying, the defendant notified the local secretary; and thereupon the 
plaintiff received a letter from the association urging him to settle or 
explain, with a threat of placing his name upon the record if he did 
not. The consequence of placing a name upon the record or blacklist 
was a boycott by the association, as the plaintiff was notified by a copy 
of the following by-laws: ‘‘ No member of this association shall quote 
prices or do any work, either directly or indirectly, for any person or 
persons whose name appears on the list.’ The plaintiff did not pay, 
and a little later his name was placed upon the list, with the antici- 
pated result, and with the effect of serious damage, at least, to the 
plaintiff’s business. The plaintiff thereupon brought this action for 
causing the circulation of the report, and had a verdict. 

It is scarcely necessary to say, and possibly of little moment when 
said, that we assent to this decision ex animo. It is strictly in line 
with one of the pioneer cases on this subject,! where an action was sus- 
tained against a member of an association of master plumbers’ for 
making false statements whereby the plaintiff was discharged from his 
employment by another member of the association, and prevented from 
procuring other employment.? The case came before the Supreme 
Judicial Court on exceptions. It was treated as an action for a libel 
in the court below, and of course the reviewing court was obliged, 
under the principles of appellate procedure, to deal with it on that 
theory. The court overruled the exceptions, which had the effect of 
affirming the judgment. 

One of the questions raised by the defendant, and decided adversely 
to him by the court, was whether the blacklisting of the plaintiff in 
pursuance of the by-law of the voluntary association to which the de- 
fendant belonged, was not in the nature of a privileged communication 
from one member to the others. Upon this question Mr. Chief Justice 
Holmes, who delivered the opinion of the court, used this language: — 


Several rulings were asked on the question of privilege. As we have said, 
the case is to be considered solely on the footing of libel. From this point of 


1 Lally v. Cantwell, 30 Mo. App. tion, 169 Mass. 229; s. c. 47 N. E. Rep. 
524. 1002; 38 L. R. A. 149; and generally 
2 See, also, as beingin line withthe the cases cited on this question in 33 
doctrine of the Massachusetts case Am. Law. Rev. 885, 886. 
under comment, Hartnett v. Associa- 
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view it is perfectly plain that the judge could not have ruled that the commun- 
ication was privileged as matter of law. The jury well might have found facts 
that would cut at the roots of sucharuliog. They might have found, not only 
that the proposition that the plaintiff was a man who refused or neglected to 
pay his honest debts was false, as they have found, but also that it was known 
by the defendant to be false. They might have found that it was volunteered 
for malevolent motives. They might have found that the whole organization 
was a mere scheme to oust the courts of their jurisdiction and to enforce 
colorable claims of the members by a boycott intended to take the place of 
legal process, and that there wax no pretense of any duty about the matter. 
Indeed, it is hard to see how the by-laws or any understanding of the defend- 
ant about the by-laws could have afforded him a justification, as the by-laws 
merely expressed the terms on which he saw fit to enter into a voluntary or- 
ganization. A man cannot justify a libel by proving that he has contracted to 
libel. More specifically, a false statement of a kind manifestly hurtful to any 
man in his credit and business, and intended to be so, is not privileged because 
made in obedience to the requirements of a voluntary association got up for 
the purpose of compelling, by a boycott, the satisfaction of its members’ claim 
to the exclusion of a resort to the courts. 


ConstTiTuTIONAL Law: Statute Prouipitinc Usinc or ‘ THE 
as an ApvertistnG Mepium UnconstitutionaL. — The flag 


of the United States is but a piece of bunting, containing a collection 
of colors printed upon it in a certain form. At the same time, it sym- 
bolizes the honor, the dignity and the power of our country. Under 
preseat regulations, in reviewing a body of troops, the reviewing officer 
merely touches his hat to the salutes of the officers who march by him, 
but when the flag passes him, he takes his hat off. In the navy, the 
ceremony of saluting the colors is performed every morning. The 
desecration of the flag bas wounded the hearts of many patriotic per- 
sons. It would seem to follow that a statute, State or Federal, pro- 
hibiting the desecration of the flag by using it for advertising purposes, 
or for other purposes which tend to diminish the respect of the people 
for it, should be regarded as a valid police regulation. The policy or 
propriety of such law is, of course, debatable. There is much room 
for argument upon the question whether an attempt to compel rever- 
ence for the flag by penal statutes really accomplishes that result. 
With that idea in his mind, the writer of this note opposed the passage 
of a resolution at a meeting of the Loyal Legion in St. Louis request- 
ing Congress to pass an act similar to the statute which the Supreme 
- Court of Illinois, in the late case of Ruhstrat v. People,’ have, by a 


1 57 N. E. Rep. 41. 
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bare majority, declared unconstitutional. The statute prohibited, 
under a penalty, the use of the American flag for commercial purposes, 
or as ‘an advertising medium. The grounds of the decision, briefly 
stated, were that the statute unduly interferes with personal liberty, 
without promoting the public health, safety, welfare or comfort; that, 
as it does not tend to promote the health, safety, welfare or comfort of 
society, it does not come within the category of valid police regula- 
tions; that it abridges one of the privileges and immunities of citizens 
of the United States, guaranteed by the Fourteenth Amendment to the 
Federal Constitution, the right to display the national flag being the 
privilege cf a citizen; and that the exception contained in the statute 
in favor of those engaged in public or private exhibitions of art, renders 
it unconstitutional as discriminating in favor of a class. The opinion 
of the court is written by Mr. Justice MaGruper, and is ce: tainly in- 
teresting and stuffed with learning. If it were not for the respect 
which we entertain for him and for his associates, one of them, at least, 
a gallant Union officer, who concurred with him, we should regard the 
opinion as weak nonsense. Three of the seven judges dissented. 
They were Chief Justice CarTwriGut, and Justices WILKIN and CarTER, 


Constitutes ‘* Domne or TRANSACTING’’ OF BUSINESS BY 
A Foreign Corporation. — It is said in a recent work on the law of 
private corporations, upon a review of the authorities, that ‘‘ many of 
the constitutional provisions and statutes under consideration prohibit 
foreign corporations from doing or carrying on business within the 
State unless they have previously complied with the conditions therein 
named ; and the question has frequently arisen under them, What con- 
stitutes a doing or carrying on of business within their meaning? The 
general conclusion of the courts is, that isolated transactions, com- 
mercial or otherwise, taking place between a foreign corporation domi- 
ciled in one State and citizens of another State are not a doing or carry- 
ing on of business by a foreign corporation within the latter State, but 
that these provisions are leveled against the act of foreign corporations 
entering the domestic State by their agents and engaging in the general 
prosecution of their ordinary business therein.’?? Some of the State 
courts, which have exhibited more or less hostility to foreign cor- 
porations, have held that for such a corporation to enter the 
domestic State by its agent, and transact business in a single 
instance, is a doing of business within the State, within the meaning 


112 Harv. Law Rev. 209. 2 6 Thomp. Corp., § 7986. 
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of a local statute requiring such a corporation in such a case to 
take out a license or to submit to some local imposition or restriction.! 
On the other hand, the courts of New York have held, with ref- 
erence to such a statute in force in that State, that, for a traveling 
salesman or drummer to procure orders for the purchase of goods, 
which orders are to be transmitted to the home office of the foreign 
corporation, after which the goods are to be shipped from the home 
office into the State of New York, — is not a ‘‘ doing business ’’ within 
the meaning of such a statute.’’? In like manner the Supreme Court 
of Errors and Appeals of New Jersey, in the case of Delaware &c. Canal 
Co. v. Mahlenbrock,® have recently decided that a single sale bya 
foreign corporation of its product within the State of New Jersey, is 
not a transacting of business within the meaning of a statute of that 
State requiring the filing of a certificate of incorporation in the office of 
its Secretary of State by a foreign corporation coming into the State 
to ‘* transact business.’’ 


CARRIERS OF PaSsENGERS: RiGHT O¥ FEMALE PassENGER TO PRoTEC- 
TION FROM OBSCENITY AND InsuLts. — The decision of the Supreme 
Court of Tennessee, in the case of Knowville Traction Co. v. Lane,‘ is 
to the effect that injuries to the feelings and sensibilities of a woman 
of good reputation while a passenger on a street car, caused by insult- 
ing and indecent language used to and about her by one of the em- 
ployés in charge of the car, renders the carrier liable for damages ; and 
this irrespective of any negligence in employing the servant, or of any 
authorization or ratification of his act. In this case the motorman on 
whose car the plaintiff had taken passage began his insulting remarks 
by turning to her and saying: ‘‘ You are a good-looking old girl, andI 
would like to meet you when you get off.’’ The court held that when 
a passenger entered a car and paid his or her fare there was an implied 
contract on the part of the company that he or she should receive proper, 
polite and courteous treatment from its employés, and that the 
passenger should be protected against hearing obscenity and insults. 


1 See, for example, Farrior v. Secur- 2 Varnish Co. v. Connell, 32 N. Y. 
ity Co., 88 Ala. 275; s.c.7 So. Rep. Supp. 492; Lumber Co. v. Holbert, 39 
200; Mullens v. Mortgage Co., 88 Ala. N.Y. Supp. 432; Brush Co. v. Addicks, 
280; s. c. 7 So. Rep. 201; Hacheny 42 N. Y. Sup. 871; Knitting Co. v. 
v. Leary (taking a note for an install- Bronner, 45 N. Y. 714. 
ment of life insurance premium is a 8 43 Atl. Rep. 978. 

*‘doing business”? in contravention 4 53S. W. Rep. 557. 
of a statute). 
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This case does not carry the doctrine of the liability of a carrier to 
protecting its passenger during the transit to an extreme, as has been 
supposed ; but it is strictly in line with other decisions which might be 
mentioned, notably the leading Wisconsin case, where a railroad com- 
pany paid $1,000 for the pleasure it derived from:the act of kissing, in 
the person of its conductor, a female passenger.! 


REPARATION BY THE STATE OF JupDICIAL Error: A Case UNDER a 
SpectaL Stature or New Yorx«.—The legislature of New York 
passed ‘‘ An Act to Authorize the Board of Claims to Hear, Audit and 
Determine, the Claim of John Roberts.’’ Section 1 of this statute 
provided as follows : — 


Section 1. John Roberts is hereby authorized to present a claim to the 
Board of Claims for the damages sustained by him by reason of his improper 
conviction and imprisonment for the alleged crime of burglary, and the Board 
of Claims is hereby authorized to hear and pass upon said claim and to award 
such compensation for the damages sustained by said John Roberts in conse- 
quence of such conviction and imprisonment as shall appear to be just and 
reasonable. Sec. 2. Either party may take an appeal to the Court of Appeals 
from any award made under authority of this act, if the amount in con- 
troversy exceeds $500, provided such appeal be taken by service of a notice of 
appeal within thirty days after service of a copy of the award. 


On the basis of this statute, John Roberts went before the Board of 
Claims and presented a claim, which was composed of items for loss of 
business, loss of property, counsel fees and other expenses, and for 
damages to his reputation, etc. The Board allowed him $33,538.10 
for his direct losses, and $75,000 for damages to his reputation, etc. 
From this an appeal was prosecuted to the Appellate Division, which 
reversed the judgment. Under the statute another appeal was prose- 
cuted to the Court of Appeals, and there the decision of the Appellate 
Division was affirmed.? The public fact is said to ha¥e been that the 
innocence of Roberts was ascertained subsequent to his conviction, but 
when it was too late to prosecute any judicial proceeding to reverse 
the same; and that he was pardoned by the Governor because a mis- 
take had been made in convicting him. The statute seems to proceed 
upon this idea. It evidently proceeds upon the assumption that an 
innocent man has been convicted of a crime by the State, and that the 
State will pay him such an indemnity as he may show to the Board of 


1 Craker v. Chicago &c. R. Co., 36 160 N. Y. 217; 8. c. 54 N. E. Rep. 678; 
Wis. 657. N. Y. Daily Law Journal, for October 
2 Roberts v. State of New York, .13, 1899. 
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' Claims to be just and reasonable. The statute does not, on its face, 
contemplate a retrial by the Board of Claims of the question of his 
guilt or innocence, but assumes his innocence and limits the investiga- 
tion to be made by the Board of Claims to the amount of damages 
which he has sustained by reason of the conviction. Both the Appel- 
late Division and the Court of Appeals, however, were unable to take 
this view of the statute. They reasoned on grounds so technical as to 
read the statute out of existence. Their reasoning was that the fact 
of a pardon assumes guilt and operates only to discharge so much of 
the sentence as has not been executed, while giving the convict no 
indemnity in respect of so much of the sentence as has been executed. 
Proceeding upon the view, which seems to the present writer to be the 
obvious meaning of the statute, the claimant offered no evidence before 
the Board of Claims to prove that his conviction was erroneous, but 
confined himself to proving the fact that he had been convicted and 
the amount of damages which he had sustained by reason of the con- 
viction. We gather from the opinion that he put in evidence the record 
of the conviction, including the testimony upon which it had been 
based. The Court of Appeals, speaking through Martin, J., held that 
this showed conclusively that his conviction was right. The evidence 
showed it presumptively, and the record of conviction showed it con- 
clusively. Therefore, the case which he presented to the board of 
claims demanded of them to decide how much damages for a just and 
proper conviction of the crime of burglary, should be deemed just and 
reasonable. Of course the only answer which a judicial court could 
make to this question was that it would not be just and reasonable to 
pay him anything. On this narrow and technical line of reasoning the 
Appellate Division, and after it the Court of Appeals, seem to have 
read the statute out of existence, or to have ciphered it (or themselves) 
into nonsense. 


Evience: or Trstimony oF Deceasep WITNESS — 
Sucn Testimony Taken 1n Action By INFANT NoT COMPETENT IN SUBSE- 
quent AcTION By Parent. —In the case of Metropolitan Street R. Co. 
v. Gumby,! it is held by the United States Circuit Court of Appeals 
for the Second Circuit, in a learned opinion written by Mr. Circuit 
Judge Lacompe (Mr. Circuit Judge Surpman concurring), that, in the 
trial of an action by a parent for loss of services of an infant child 
through personal injury caused by defendant’s alleged negligence, it 
is not competent to read in evidence the testimony of a deceased 


199 Fed. Rep. 192; s.c. 22 New York Law Journal, number 106. 
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witness, given on the trial of another action brought by a guardian 
ad litem in the infant’s bebalf against the same defendant, to recover 
for the infant’s pain, suffering and any permanent loss of ability to 
work caused by the same accident. The opinion of Mr. Circuit Judge 
Lacombe contains a great deal of the learning upon the question of the 
admissibility of the testimony of a deceased witness in a prior action 
between the same parties or their privies. We regret that we have not 
space to print it in full. The conclusion of the court is that the rule 
extends only so far as to admit the testimony of the deceased witness 
in a former action between the same parties or their privies, and that 
the privity here meant is privity in estate or in law, and does not 
extend to privity in blood. It was reasoned that, so far as the two 
actions were concerned, the father and the son were strangers to each 
other, and thatif the testimony of the deceased witness had been 
offered by the defendant and objected to, it must have been ruled out, 
and that the rule must work both ways. It cannot escape attention 
that the doctrine of the case under consideration is technical rather 
than substantial; since the father of the injured child was, no doubt, 
in substance and in fact, though not upon the record, the moving party 
in both actions. It may well be doubted whether the rule ought to be 
so applied as possibly to allow justice to fail, for the want of the tes- 
timony of the deceased witness, in such a case. 


Bankruptcy: Atimony — WHETHER ALrmony Is A DeBT PROVABLE IN 
Banxkrvuptcy.—In the case of Barclay v. Barclay,! decided by the 
Supreme Court of Illinois in February last, this question was answered 
in the negative, —the court following a decision under the former 
bankruptcy law, rendered in the United States District Court for the 
Southern District of New York,? and denying the recent decision of 
Judge Kirkpatrick, of the United States District Court for the District 
of New Jersey, holding the contrary.? It seems entirely plain that the 
obligation of a husband, created by a court of competent jurisdiction 
to pay a certain amount to his wife by way of alimony at stated periods, 
is not such a debt as was contemplated by the framers of the bankruptcy 
law. In such a case the true rule of interpretation is to consider what 
the authors of the statute would have answered if the question had been 
put to them, and they had felt bound to answer it by a clause in the 


1 66 N. E. Rep. 821. 3 Compare Beachv. Beach, 29 Hun 
2 Re Lackenmeyer, 18 Nat. Bank- (N. Y.), 181. 
ruptcy Reg. 270. 
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statute. It cannot be supposed that they would have answered that an 
obligation to pay alimony, which is in the nature of a continuing obli- 
gation, springing out of the duty of a husband to support his wife, is 
a debt such as the statute intended to discharge. If the policy of the 
statute is considered, the contrary conclusion will decisively appear. 
That policy is to enable bankrupt traders who have been unfortunate in 
business, to become discharged of their load of debts, and to get on 
their feet again, so that their knowledge and skill may again be put into 
activity for their own benefit, in preventing them from continuing pau- 
pers, and for the corresponding benefit of the State. It never was in- 
tended by the authors of any bankruptcy law that ever was written, un- 
less the intent can be found expressed in direct terms, and we do not 
believe that such an intent can be found expressed in terms in any 
such statute,— that the act should be made the means of absolving 
a recreant husband from his duty of supporting his wife. 


INTERNATIONAL Law: MarrimontaL Domictte — Cuance or Domi- 
CILE UPON RicHt oF Succession witH Respect TO AFTER-ACQUIRED 
Prorerty — Rients or Wire 1n Property WHERE HvusBAND AND 
Wire, Frencn Sussects, MARRIED IN FRANCE, AND AFTERWARDS RE- 
MOVED TO ENGLanp. — In the very interesting decisi»n of the House of 
Lords in the case of De Nicols v. Curlier,! was an appeal from the 
judgment of the Court of Appeal (Lindley, M. R., and Rigby and 
Collins, L.JJ.),2 who had reversed the judgment of Kekewich, J.,® 
the House of Lords reversed the judgment of the Court of Appeal and 
restored that of Kekewich, J. It should be observed in passing that 
Kekewich, J., decided in favor of Madame De Nicols, on the authority 
of the decision in Lashley v. Hog,‘ a Scotch appeal decided by Lord 
Eldon in 1804. Briefly stated, the facts were that the appellant was 
the widow of Daniel Nicholas De Nicols. She was born in France in 
1831, and in 1854 she married M. De Nicols, who was a Frenchman, in 
Paris. At that time they were in humble circumstances. The husband 
earned his living as a coachbuilder, and the wife had a small landed 
estate and about 100/. in money. No contract or settlement of any 
description was executed on the marriage. In 1863 they came to 
England with a capital of about 400/., and became permanently domi- 
ciled in that country. In 1865 they became naturalized British sub- 


1 81 Law Times Rep. 733. 378 Law Times Rep. 152; 8. ¢. 
278 Law Times Rep. 541; s. c. (1898) 1 Ch. 403. 
(1898) 2 Ch. 60. 44 Pat. 581. 
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jects. They established themselves in business as restaurant 
proprietors, and opened the Café Royal in Regent-street, and made a 
large fortune. In 1897 M. De Nicols died, leaving his wife surviving. 
By his will, made in March, 1895, in English form, he left the residue 
of his real and personal estate to trustees upon trust for sale, and to 
hold the proceeds upon trust for his wife for life, and after her death, 
for his daughter and her children. The widow contended that under'the 
French law she had an absolute vested right to a share in her husband's 
movable property, and that this right was not affected by their change 
of domicile. The House of Lords decided in favor of this contention, 
holding that the right of the wife under the French law to community 
of goods, as to movable property, in the absence of any settlement, was 
not affected by the change of domicile, and that she was entitled to that 
share of her husband’s personal estate to which she would have been 
entitled if they had remained domiciled in France. 
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TIME ALLOWED FOR ARGUMENT IN THE NEW YORK COURT OF 
APPEALS. 


To the Editors of the American Law Review: 

It is a very interesting number of the AMERICAN Law REVIEw you give us for 
May and June. You manage somehow to pick up the new and interesting ques- 
tions. The result is that your Law Review is in truth a law review and not a 
mere digest of cases. Iam very much pleased with your own article on ‘‘ Three 
Courts.’’ Very appreciative and deserved is your compliment to Chief Judge 
Parker, of our Court of Appeals, and his associate, Judge O'Brien. What you 
say of Justice Peckham is also fully warranted by the facts. 

You fall into one error quite common among lawyers in this State, that of 
supposing that the time limit on counsel in the Court of Appeals is an hour on 
aside. The time limit is two hours on a side, un'ess extended, except in 
appeals from orders, where one side has twenty minutes and the other fifteen, 


as you point out. Your error is so slight that I hardly feel like noticing it, 
however. 


I also notice with pleasure your kindly notice of Judge Hatch, and what you 
say about blacksmiths, which is both just and true. 

When you take so much trouble to produce something worth the attention of 
your readers, I think one of them should occasionally thank you, for himself and 
the rest, as I do now. Very sincerely yours, 

ADELBERT Moor. 


BurFFaLo, N.Y. 


[Remarxs. — The article in question was intended by the writer of it 
for the department of ‘‘ Notes.’’ It was a sort of touch-and-go, so far 
as he was concerned. What he thought of producing was a few gos- 
sipy, sketchy paragraphs about three of the best courts in the country. 
He had never argued an ordinary case in the New York Court of 
Appeals, and but one appeal from an order. The statement of the 
above writer, that the error is quite common among lawyers in that 
State, of supposing that the time limit on counsel in the Court of 
Appeals is an hour on a side, is verified by the fact that in this case, 
the writer inquired of a lawyer of good practice as to what the time 
allowance was in ordinary cases, and was told that it was an hour on 
each side. Assuming that oral argument is of real benefit to appellate 
judges, even where the printed arguments are thoroughly prepared, the 
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fact that the New York Court of Appeals allows two hours on a side in 
ordinary appeals, is very distinctly in its favor; and we say ‘‘ score one 
for the court.’”? But an allowance of two hours in appeals from judg- 
ments, and of but twenty minutes in appeals from orders would seem 
to be too great a disparity, in view of the fact that in many cases, 
appeals from orders present questions quite as difficult as do appeals 
; from judgments. We submit that the court could, with general public 
} benefit, cut off half an hour from the time allowed in ordinary appeals, 
- and add that time to the time allowed in case of appeals from orders. — 
4 Eps. Am. Law Rev. ] 


YE DIFFICULTY OF GAINING ADMITTANCE TO YE BAR OF YE 
SUPREME COURT OF YE UNITED STATES IN YE OLDEN TIME. 


To the Editors of the American Law Review: © 


The following is a letter from Edward Burd to Mr. Justice Yeates, after- 
wards a Justice of the Supreme Court of Pennsylvania, which has recently 
been published in a collection of Burd Papers by Mr. Lewis Burd Walker of 
the Pottsville Bar. Among the gentlemen who were the applicants for admis- 
sion to the Bar of the Supreme Court, as shown by the Register in the Office 
of the Clerk of the Supreme Court in Washington, were the following who 
were then or afterwards became eminent leaders of the bar: — 

William Lewis, William Bradford, Jr., Miers Fisher, Jonathan Dickinson 
Sergeant, Jared Ingersoll, Edward Tilghman, James Monroe, William Rawle, 
Alex. J. Dallas, Peter S. du Ponceau, Benjamin Chew, Luther Martin, Moses 
Levy and Benjamin R. Morgan. 

William Lewis was, in his day, the most active practitioner at the Bar, be- 
ginning with the Revolution. Bradford, I think, was afterwards Attorney- 
General. Edward Tilghman was always considered an abler man than his 
brother, the great Chief Justice Tilghman. Miers Fisher was also a great prac- 
titioner at our Bar. Sergeant and Ingersoll became eminent in practice and in 
public life. Dallas was the reporter. Du Ponceau was the great admiralty 
lawyer and writer, and Luther Martin was the ornament of the Maryland Bar. 
James Monroe wandered into political fields, and William Rawle you know. 

Yours very truly, 


PHILADELPHIA. 


Francis Rawle. 


The following is the letter above referred to: — 


PaHILaDA. 8th Feby., 1791. 
To JaSPER YEATES. 


The Supreme Court of the United States opened on Monday the 7th Inst. 
in which Chief Justice Jay and Judges Cushing, Wilson and Iredell sat. A 
number of ye Gentlemen of ye Bar of this City attended at their Lodgings and 


escorted them to the State House. The Court opened but there was no Bus- 
iness done. 
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The Gentlemen of the Bar applied for admission but a Rule of the Court 
stood in their way, which made it necessary previously to their Admission that 
they had practised in the Supreme Court of the State three years, and that 
they had good Moral Characters, and possessed good legal Abilities. I ob- 
viated the first Objection by my Certificate of their Admission in ye Supreme 
Court. 

The Court took then as evidence of ye latter, Qualities, that Mr. Wilcocks 
was Recorder of the City: Mr. Bradford was Attorney General of ye State; 
Mr. Lewis was Attorney for ye District; Mr. Fisher was vouched for by Mr. 
[Justice] Wilson, with apparent reluctance as against his wishes to do it for 
any one. Mr. Sergeant proposed that as Mr. Fisher was admitted, he should 
vouch for ye rest of ye Bar, but ye Chief Justice said that they had determined 
that one lawyer should not vouch for another. However he remarked that Mr. 
Sergeant had been Attorney General which was an Evidence of his good 
Character and legal Ability, and therefore he was admitted. Mr. Ingersoll 
was then proposed, and Mr. Randolph stated to ye Court that he had been a 
Member of Congress, and of ye Federal Convention. Chief Justice Jay 
observed that he might be a very good Member of Congress, and yet no Lawyer. 
Mr. Ingersoll then formally withdrew his application for Admission till another 
period. 

After a little while Mr. Wilson said that it was from no difficulty about 
either that Gentleman’s Character or legal Ability, for every body knew that 
if he said any thing about him, he must have said that he was one of ye most 
eminent at ye Bar. He was admitted without any Renewal of his Application; 
and Mr. Jay also paid him some Compliments. 

So many difficulties occurring the rest of the Bar declined bringing forward 
their Applications, having expected that from Mr. Wilson’s knowledge of them, 
every thing might have been made easy. 

The Court then adjourned till One o’clock, when the proper Certificates 
having been provided all who applied were admitted. 

The Bar thought they might have been treated with a little more delicacy 
by a Gentleman who knew them all intimately. However I do not think that 
he meant any Offence to them, but merely adopted the Rule of discriminating 
between the deserving and undeserving of ye profession. It seems he might 
have acted with more fortitude if he had declared his good opinion of some, 
and called for Certificates only as to such whom he did not know particu- 
larly; —or if he had positively refused to declare his opinion respecting any 
of ye profession without written Evidence. 

EpwarD Burp. 
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BOOK REVIEWS. 


MEIGS ON THE GROWTH OF THE CONSTITUTION. — The Growth of the Constitution in the 
Federal Convention of 1787. An Effort to Trace the Origin and Development of each 
Separate Clause from its First Suggestion in that Body to the Form Finally Approved, 
Containing also a Fac-Simile of a Heretofore Unpublished Manuscript of the First 
Draft of the Instrument Made for Use in the Committee of Detail. By WILLIAM M, 
MgIes, Author of “ The Life of Charles Jared Ingersoll.” Philadelphia: J. B. Lip- 
pincott Company. 1900. 

Mr. Meigs will be remembered by some of our readers as a former contribu- 
tor to this publication. What he wrote was always able and thoughtful. The 
character of his articles was a forecast of the excellence of the present work. 

It introduces us to new views of the Federal Constitution. It takes up each 

provision of that instrument and gives its history and development; the debates 

concerning it which took place in the Convention, so far as known; but it 
does not seem to deal with the question how it has subsequently fared,— to 
what extent repealed or amended by the work of the Federal judiciary. 

The author, after explaining the manner in which he has constructed his 
work, says: ‘‘I have carefully confined my work to the origin and growth 
of the clauses within the convention, and have not touched upon any ques- 
tion as to their earlier source. Any one who desires to take this question up 
can do so with the aid of Mr. FisHEr’s “ Evolution of the Constitution.’? The 
succeeding paragraphs of the author’s preface are so interesting that we are 
tempted to quote them entire :— 

“It has been a good deal discussed among different writers whether Glad- 
stone’s famous saying,! of the United States Constitution is true or untrue. In 
my opinion the answer is only to be found by first ascertaining just what he 
meant. If he can be interpreted as intending to say that it was new in the sense 
that the telephone is new within a few years, then nothing more false and even 
absurd has ever been uttered. But I do not at all suppose for my part that that 
is what Gladstone did mean; on the contrary, he intended merely to say that it 
was the most wonderful instance in which pre-existing materials had been sud- 
denly molded into a harmonious whole by one set of men appointed for that 
specific purpose, in contradistinction to the frame of that British government, 
which has grown through ages and by the largely unconscious working of gen- 
erations of men, whose aim was by no means to draw up a whole constitution, 
but at most to patch up some special part which seemed to them defective. 
Gladstone was too much versed in governmental science not to know that the 
elements of the American Constitution — to use the words * of Mommsen, which 
are used by him in regard to the earliest Roman constitution, but are of 


1“ As the British Constitution isthe most struck off at a given time by the brain and 
subtle organism which has proceeded from purpose of man.” 
progressive history, s0 the American Con- 2 History of Rome,i.104._—_ ~ 
stitution is the most wonderful work ever 
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universal application — were ‘ neither manufactured nor borrowed, but grew up 
amidst and along with the [American] people.’ 

‘When my work was very nearly done, my attention was called to the draft 
of a constitution in EDMUND RANDOLPH’s handwriting, which is treated of by 
Mr. Moncure D. Conway in Scribner's Magazine and in his ‘ Life of EpmMuND 
RANDOLPH,’ and is now reproduced in fac-simile in this book. I was at once 
satisfied —for the reasons detailed at length in a note upon the subject — that 
this paper was quite different from that which Mr. Conway considered it, and 
that it was a relic of very great interest and of some historical importance. I 
accordingly proceeded to ascertain in whose hands the original was preserved, 
and soon found it to be in the possession of Mrs. St. GkEorGE Tucker Camp- 
BELL, of this city, a great-granddaughter of GzorGz Mason. With her kind 
permission, I have had it reproduced. It serves to illustrate the gradual 
growth of many of the separate clauses, and to show how they were evolved 
step by step. How it came to be among the papers of GkorGe Mason, where 
it was found, is not known; but, for my part, I do not think it unlikely that he 
had a great part in drawingit. RaNbDOLPEH was evidently much influenced in 
the Convention by Mason’s views. 

‘*T cannot but hope that my work may be of some service to those interested 
in the study of the Constitution by putting before them the whole origin and 
growth of each clause from beginning to end in the Convention. For myself, 
I see now, far more clearly than ever before, the purpose the members aimed 
at in some of the clauses; and the development of Article VI., Clause 2, as to 
the Constitution and laws being the supreme law of the land, seems to me a 
demonstration that mahy of the members of the Convention distinctly and 
definitely aimed by that clause (with the aid of Article III., Section 2, as to 
the judicial power of the Federal government), to establish that system of the 
courts’ holding laws void because of violating the Constitution or the Federal 
laws with which we are now all so familiar. I had formerly supposed! that 
this plan was, at most, only in the minds of a few members, and that even 
their minds were hardly more than groping in the dark upon it, but this was 
an error. The late Mr. Coxe, the well known author of ‘Judicial Power and 
Unconstitutional Legislation,’ would have been much interested in the his- 
fory of the particular clause. 

“It was manifestly impossible to insert in the following work every propo- 
sition which was made in the Convention and defeated; but some of these were 
too important to omit, and are accordingly inserted under the heading of 
‘Some Important Defeated Proposals.’ Some strange propositions were 
made, and may well cause surprise at their appearance in a body so deserving 
of admiration and around which our reverence has possibly painted the halo of 
brighter colors even than it should be. Among these may be mentioned one to 
fix by the Constitution the salary of Senators by establishing a system for pay- 
ing them the value of a fixed number of bushels of wheat. MapiIson regretted 
that some such system could not be adopted, but the average sound sense of 
the Convention soon brushed aside this impracticable scheme. Those weighed 


1 See my article on “ The Relation of the powers of the judiciary in regard to uncon- 
Judiciary to the Constitution” in THB stitutional legislation, and tracing the earli- 
AMERICAN LAW REVIEW for March-April, est cases upon the subject. . 
1885, pp. 175-203, containing a review of the : 
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down by the corruption of modern times may possibly find some consolation in 
reading that a hundred and twelve years ago, in the very times of our heroic 
age, Mason lamented our decadence, and ironically suggested to strike out all 
provision against members of the legislature holding office: ‘In the present 
state of American morals and manners,’ he said, ‘ few friends, it may be thought, 
will be lost to the plan by the opportunity of giving premiums to a mercenary 
and depraved ambition.’ 

‘¢ An index is appended which may be useful as an aid in finding some points 
of discussion; but, generally speaking, all a reader needs to do is to turn to 
the Constitution and find the clause referring to the matter he has in mind; he 
will then find its discussion in the appropriate place. I have not felt it nec- 
essary to make mention of minor discrepancies between the Journal and the 
Debates of the Convention; nor have I usually cumbered the pages with ref- 
erences to the pages of Elliot’s work where the debates under consideration 
can be found, but have given instead the dates, so that any one can, with but 
little trouble, turn to the desired place.”’ 

The reproduction in fac-simile of the manuscript draft of the Constitution 
by EDMUND RaNDOLPH forms an unique and happy addition to this work. The 
labors of Mr. Meigs which have resulted. in this book, will never receive 
adequate pecuniary compensation; and for that reason he has put us all under 
the greater obligation to him for having produced it. 


FRONTINUS AND THE WATER SUPPLY OF THE CITY OF ROME. — The Two Books on The 
Water Supply of the City of Rome of SEXTUS JULIUS FRONTINUS, Water Commissioner 
of the City of Rome, A. D. 97. A Photographic Reproduction of the Sole Original Latin 
Manuscript, and its Reprint in Latin; also a Translation into English, and Explanatory 

Chapters. By CLEMENS HERSCHEL, Hydraulic Engineer. Boston: Dana, Estes and 

Company, Publishers. 


This is one of the most curious and attractive books that has ever been laid 
upon our editorial table. It is a large quarto of something more than 300 
pages, all told; looks like an atlas on the outside, and is printed in the very 
best style of the ‘‘ University Press, John Wilson & Son, Cambridge, U.S. A.’’ 
The “ Introduction’’ is dated from No. 2 Wall Street, New York City, and this 
conveys to the mind of the curious looker at the pictures in this work (for it 
never will be read) the image of a happy man pursuing, in name at least, the 
profession of hydraulic engineer, with ample money to purchase the leisure for 
along and curious course of investigation, and at the same time to pay the 
rent of an office in Wall street. The most curious thing about it is a photo- 
graphic reproduction of the Montecassino manuscript of FRONTINUS, entitled 
* De Aquis”’ (of Water). The minute care of the author has given us a page 
containing the words in the manuscript which were written in red ink, and 
which, in the year 1897, were still of a bright red color. These words were 
probably inserted by some one to supply omissions in revising the transcrip- 
tion. The twenty-three pages of this closely written document, in which the 
lines are close to each other, and the words packed together laterally, as in an 
ancient legal document, so as to afford no room for interlineation, — convey to 
usa curious example of how scriveners copied documents, and abbreviated and 
punctuated, inclassic times. Then follows a good printed text of this ancient 
document, with an English translation on the opposite pages. 
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Frontinus appears to have been born about 35 or 36 A. D., and rose to the 
dignity of consul, and did a good many things, too numerous to mention, be- 
sides writing this manuscript; but, like other people of that day and persua- 
sion, he had to die; for, as we learn of a map in this book, consisting of mathe- 
matical squares, ‘‘ Fluent dies et irreparabilis vita decurrit (SENECA). The days 
glide on and life flows by irretrievably. Or, as one of our modern poets has 
expressed it, 

“ The day drags on, though storms shut out the sun.” 


This book abounds in beautiful half-tone engravings of Roman men and 
Roman things: Roman Emperors, Roman aqueducts, Roman ,baths, Roman 
tools, Roman ruins. In short, it carries us back and shows us much of what 
is left of ancient Rome:— 

“She who was named Eternal, and arrayed 
“ Her warriors but to conquer; she who veiled 
“Earth with her haughty shadow, and displayed, 
“ Until the o’er-canopied horizon failed, 
“ Her rushing wings! O, she who was almighty hailed!” 
Looking over these pictures, we feel the force, while admitting the inaccuracy, 
of Solomon (or whomsoever it was) when he said that ‘‘there is nothing new 
under the Sun.’? The face of Nerva, who appointed Frontinus Commissioner 
of Water Works of the City of Rome, is simply a strong and good modern 
face, of which we might find many examples in our day, even in the pulpit, 
The face of Trajan is the strongest and strangest that ever was put in marble, — 
one of the greatest, the mightiest, the best; the conqueror of Dacia; the man 
who bridged the lower Danube, and cut a military road along the perpendicular 
wall of the cafion of the Iron Gates; the last emperor who extended the boun- 
daries of Rome:— 
“The last of those who o’er the whole earth reigned, 
““The Roman globe; for, after, none sustained, 
** But yielded back his conquests. He was more 
“Than a mere Alexander, and, unstained 
“‘ With household blood and wine, serenely wore 
“ His sovereign virtues. Still we Trajan’s name adore!” 


And yet, Trajan and Nerva wore outer garments that, in our day, would be 
regarded as night shirts. 

Turning to things more common, these pictures show the tools used by the 
ancient handicraftsmen. Here we have many of the modern tools of the car- 
penter, such as the compass, the folding rule, pincers, and so on; besides an 
innumerable supply of barbed fish hooks, which look precisely like those of our 
day, and which are attached to a chain, to which the line is evidently attached, 
so as to prevent the fish from biting off the line. But it is probable that there 
was nothing new in these things, even to the Romans of the time of Nerva and 
Trajan. For in the Boulac Museum at Cairo, among the relics taken from the 
tomb of the Pharaohs, are chairs such as we sit in, and a jack-plane precisely 
like that used by our modern carpenters, — relics probably 4,000 years old; and 
near by is Pharaoh himself, the man who chased the children of Israel out of 
Egypt, and who did not get drowned in the Red Sea; Pharaoh in mummified 
majesty, tall, about the color of an old law book, with a tuft of white hair still 
clinging to his grand, oval Semitic skull. But while the ancients had com- 
passes, squares, rules, jack-planes, fish hooks, surgical instruments, and many 
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other appliances familiar to the moderns; and could throw a cantilever wooden 
bridge across the Danube from wall to wall, and understood the principle of 
the arch, and of the syphon; and could throw a pontoon bridge across the 
Rhine, and could build a fleet of ships in three weeks, and could provision a 
great army quicker and better than we can,—they knew nothing about the 
steam engine, electwicity, steamships, steam or electric railways, telegraphs, 
telephones, automobiles, the X-ray, the scenic railway, or the Ferris wheel. 
They understood boycotts, but without the advantage of the name; for once 
upon a time the Plebeians marched away from the city. And, if we may credit 
this book, they had their Ramapo jobs, and the stealing of city water was as 
frequent and as hard to detect and punish then as now. They did not belong 
to the Democratic party; for, according to an inscription on the title page of 
this book, credited to Pindar, ‘‘the chief thing is water.’? Water, in the 
ancient conception, constituted at least one-fourth of the universe. It has 
played an important part in unearthing ancient cities, and even in changing the 
surface of the globe; for, as they say — but they lie— in the original drafting 
(not draughting) of Bryon’s Apostrophe to the Ocean, the reading was, 


“Thy waters washed their power while they were free ;” 
which the poet (or the printer’s devil) improved by making it read, 
“Thy waters wasted them while they were free.” 


In fact, some water welling up from beneath at a place where, according to 
the usual course of nature, water should not have been, led a landowner into 
the idea of making use of it by digging down and a walling it up for a well. 
He dug down and found a walled well brim full of water, and he found that the 
upper stones of the well-curb had great depressions worn in them bythe million 
hands that had supported those who had stooped down to drink of the water, 
as animals do. A further exploration discovered the fact that the water was 
running into this well through a leaden pipe, precisely such as our modern 
plumbers use, which pipe had been in position at least since the year 77 A. D. 
Thus, the water-works of Pompeii led to the discovery of the buried city; and 
the fisherman from Iceland, the woman-suffragist from New Zealand, the Popu- 
list from Nebraska, the bloated bondholder from Wall street, may wander its 
narrow streets, or sit down in its unroofed houses, or roll his eyes at the (to 
him) enigmatic inscription, “‘ Cave Canem.’’ Or he may go to Rome, 


* Wo marmor bilder steh’n und seh’n mich an,” — 


lift his dull eyes upon two pieces of ancient statuary, which the treasuries of 
nations could not purchase, found in one little room in a building on the Capitol 
Hill: a bust of the elder Brutus, and the ancient bronze image of the she-wolf 
suckling Romulus and Remus; and he may thank his lucky stars that the she- 
wolf does not pounce upon such as he for invading her sacred precincts. 

Or he may stay at home, especially if the weather is warm, take this book 
under his arm, go down to Coney Island, rent a room, and there amuse his 
leisure in reading it in the cool breezes, if there are no more seductive attrac- 
tions. And when he sees the pictures of the enormous skeletons of the acque- 
ducts, stretching over the Campania, and is told that, at the height of the splen- 
dor and power of Rome, it took twelve of them to bring enough water in from 
the mountains to supply the inhabitants of the city, whereas four suffice at the 
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present time, he will conclude — what is not the fact — that Rome was bigger 
than Greater New York. And then some college professor, spectacled of nose 
and bald of head, straying out of his precincts, will take up the book and write 
on a flyleaf words as untranslatable to its possessor as much of the book: 
“ Roma fuit.’? And then he will thank the learned author of this book for 
supplying translations of everything, and for furnishing pictures of almost 
everything. 

And the Corporation Counsel of Greater New York, or some of his numerous 
assistants, picking up the book, will find in it a curious chapter on the law of 
Water Rights in Rome. 


ABBOTT’S TRIAL EVIDENCE, SECOND EDITION. — Trial Evidence: The Rulesof Evidence, 
Applicable on the Trial of Civil Actions (Including Both Causes of Action and De- 
fenses), at Common Law, in Equity, and Under the Codes of Procedure. By AUSTIN 
ABBOTT, LL.D. Revised and Enlarged by JOHN J. CRAWFORD, of the Kew York Bar. 
New York: Baker, Voorhis & Company. 1900. 


The first edition of this work appeared twenty years ago. It was a ten- 
stroke from a bookseller’s point of view. The word ‘trial’ in its title was an 
advertisement and nothing else; since all evidence is necessarily trial evidence. 
Nevertheless, it captivated the great mass of unlearned and needy lawyers who 
do not discriminate as to the titles of books, or anything else, but who need a 
book which they can catch up quickly in their professional work, and from 
which they can dig out something which they can argue to the judge or put in 
a brief, without much brain racking. The general character of this work re- 
sembles the other works of the same author. They are not jurist works, but 
are practical works. They are in the nature of digests; they belong to a class 
of books the preparation of which taxes the mental resources of the stenog- 
rapher about as much as those of the author. Doctor Abbott seems to have 
recognized the limitations of his work, and of his purposes with refer- 
ences to it, in his preface: ‘‘In this volume I assume that the reader is 
familiar with the general principles of the Law of Evidence, and is concerned 
with their proper application in actual practice. I have accordingly sought to 
state the most useful, convenient, and trustworthy rules as to the mode of 
proof of each material fact in all the great classes of actions and defenses; and 
to illustrate and support these rules by a selection of authorities drawn from 
the decisions of all the American and English courts, and from the works of 
the best text-writers.”’ 

He presented the subject of which he treated under three general heads: 
Part I. Evidence relating to particular classes of parties. These are as- 
signees, associations, corporations, executors and administrators, heirs and 
next of kin, devisees and legatees, husband and wife, parties having a joint 
or common interest or liability, public officers, partners, referees, trustees, 
Part Il. Evidence affecting particular causes of action. Here the most usual 
causes of civil action are treated in no less than 37 chapters. This part 
bears a considerable resemblance to the second volume of Greenleaf on Evi- 
dence. These are short treatises on different kinds of action. They often 
begin with questions of pleading, then with a round statement of what must 
be proved, and then with short statements devoted to methods of proof of the 
different elements necessary to sustain the action. Take, for example, the 
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familiar subject of actions for negligence. This opens with a discussion of 
the burden of proof, the pleading, the elements of direct proof, degrees of 
negligence, privity, the casualty as evidence of negligence, proof of other 
negligence by the same party; and so on through a long catalogue. Each of 
these sections, fully treated, might form a chapter. The author seems to have 
confined his researches chiefly to modern cases, probably culled from modern 
digests, including his own. For example, on the subject of privity with ref- 
erence to liability for negligence, the leading cases of Langridge v. Levy, 
Winterbottom v. Wright, and Thomas v. Winchester, are omitted. Nor was 
it necessary to cite them in order to support the author’s text; for all that te 
says on the subject of privity relates to cases where the wrong is founded on 
a breach of contract, and comprises only six lines. It would take a chapter 
to dispose of the subject fully. Whether these cases are cited in the work at 
all we do not know, for there is no table of cases. : 

The editor of the present edition says in his preface that he has endeavored 
to cite all the cases in which new points have been decided, and such recent 
cases affirming or applying old rules as will give the practitioner a clue to 
the latest authorities on those subjects. At this statement ‘a philosopher 
might smile,” as Gibbon would say. As this book attempts to cover, in a 
scattering way, the whole field of civil actions, the amount of time which 
would be consumed in making a survey of twenty years of Anglo-American 
judicial work, for the purpose of finding out what new points of evidence 
have been decided, would be so great as would put the skeptical mind in doubt 
as to the accuracy of this statement. In fact, every case would have to be ex- 
amined, in order to determine whether it decided a new point or not. The 
editor also staggers us by saying: ‘‘ Even under this system, the new citations 
will be found to number several thousand.’’ Several means a small number, 
and we are tempted to inquire how many thousands, and there is no table of 
cases to answer our inquiry. 

We are appalled at the following concluding statement of the preface: ‘In 
many cases, in order to avoid the citation of an unnecessary number of cases, 
I have substituted recent authorities for those originally cited.’’ No number 
of cases, if they are in point, is unnecessary, in a text-book designed for the 
profession in all parts of the American Union; and we confidently anticipate 
that the publishers will get letters from purchasers of this book in different 
sections of the Union, demanding to be supplied with the cases which the 
learned editor has left out. In a well known modern work the author omitted 
sectional numbers at the ends of the chapters and articles, for obvious reasons. 
His publishers received frequent letters from purchasers of the work, demanding 
to be supplied with the missing sections! 


FREEMAN ON EXECUTIONS.— A Treatise on the Law of Executions in Civil Cases, and of 
Proceedings in Aid and Restraint Thereof. By ABRAHAM CLARK FREEMAN, author of a 
Treatise on the Law of Judgments, and also of a Treatise on the Law of Cotenancy and 
Partition. Hzecutio est fructus et finis legis. Third edition. In three volumes. San 

Francisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1900. 


The first edition appeared in one volume in 1876, with a very compact text, 
and citing about 12,000 cases. Twelve years later, in the year 1888, the second 
edition appeared in two volumes in which a very great addition was made to 
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the number of cases considered. The present edition is in three volumes of 
good size, and cites about 22,000 cases. We congratulate Mr. Freeman on being 
able to withstand the inveterate opposition of his publishers to printing tables of 
cases in law books. They succeeded in keeping tables of cases out of their so- 
called ‘ Pony Series,’ and out of Joyce on Insurance; and they fought hard 
to exclude a table of cases from another of their leading works, but, after a 
long controversy, yielded the point. 

The text of this work is now comprised in 2,484 pages; but the type is large, 
the lines wide apart, and the pages small. It could have been well printed in two 
compact volumes of what has now come to be regarded the proper law size, 
about 1,000 pages each. 

Mr. Freeman’s style is terse and accurate; he avoids redundancies and repeti- 
tions; he is painstaking and conscientious in the examination of judicial 
authorities. He tells us in his preface that the new matter has been distributed 
over all parts of the work “ with that uniformity which ever accompanies 
natural and healthful growth.”’ 


THOMPSON’S OHIO CITATIONS. — New Ohio Citations: A Complete Table of Ohio Cases 
from the Supreme, Circuit, Superior, Common Pleas, Probate and Federal Courts; with 
all subsequent Citations, showing all cases cited, overruled, modified, doubted, criti- 
cised, distinguished, explained, disapproved or changed by statute; and all foreign 
cases cited, together with a statement of,the point of law upon which each case is 
cited. Covering all Cases Reported Officially and Non-officially from 1818 to 1900. By J. 
W. THOMPSON, author of the Indiana Citations. Indianapolis: The Bowen-Merrill 
Company. 1900. 


This volume does not differ from the better works of its class. It is an 
alphabetical table of all cases which have been cited in the judicial reports, 
official or unofficial, of the State of Ohio, from the earliest volume down to the 
year 1900. The point or points on which each case is cited are given, and an 
abbreviation indicates whether it has been merely cited, or denied, overruled, 
reversed, or what its fate in Ohio has been. The value of a work of this kind 
need scarcely be suggested to a careful lawyer, who has (or thinks he has)a 
** case in point,’? and who does not want to be surprised and tripped up by a 
subsequent case, reversing, overruling, qualifying, or explaining his case. 


PROBATE REPORTS ANNOTATED, VOL. IV. — Probate Reports Annotated: Containing Re- 
cent Cases of General Value Decided in the Courts of the Several States on Points of 
Probate Law. With Notes and References. By GEORGE A. CLEMENT, of the New York 
Bar, author of Clement’s Digest of Fire Insurance Decisions. New York: Baker, 
Voorhis & Company. 1900. 


The editor, in the preface to this volume, cautions the reader that, in mak- 
ing use of the notes, he should bear in mind the possible existence of local 
statutes, modifying or otherwise affecting the subject-matter. In some in- 
stances the caution is specifically given in the note itself, and in others this 
general comment is deemed sufficient for the purpose. This caution will sug- 
gest that the subject dealt with by the cases reprinted in these volumes is, for 
the most part, regulated by statute in the different States; though these stat- 
utes more or less resemble each other, and questions common to them con- 
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stantly arise in their construction. Many questions arise which call for the 
application of general principles, as, for example, in the consideration of wills, 
and in the execution of trusts thereby created. We are gratified to observe 


that many of the notes are prepared with captions in bold face letters, to facil- 
itate easy reference. 


ZANE ON BANKS AND BANKING. — The Law of Banks and Banking, Including Acceptance, 
Demand and Notice of Dishonor upon Commercial Paper, with an Appendix Contain- 
ing the Federal Statutes Applicable to National Banks. By JOHN M. ZANE, of the 
Chicago Bar. Chicago: T. H. Flood and Company. 1900. 


This is a work of 825 pages, all told, citing over 5,000 cases. The scope of 
the work is thus set forth by the author in his prefatory note: ‘It is the aim 
of this treatise to present all the law that can be properly considered as appli- 
cable to the business of banking. The work is expected to be of use not only 
to lawyers, but also to bankers; and on this account not only the law as to the 
right of banking, the methods of carrying on a bank, the rights of stockholders 
in banking corporations, the liabilities of bank officers and their powers, as 
well as the law as to deposits, collections, securities, savings banks and clear- 
ing-houses, but also the law governing the duty of the holder of commercial 
paper as to demand for acceptance and for payment and notice of dishonor, 
has been included. The cases have all been consulted, it is thought, and their 
results have beenincluded. No opportunity for compression has been omitted, 
but this result has not been sought at the expense of fullness of detail. Upon 
principles about which there has been no dispute it has not been considered 
desirable to multiply citations. There has been no hesitation in condemning 
cases not properly decided, but the case itself has not been passed by on that 
account.”’ 

This quotation seems to set forth well enough the scope of this work, and 
shows that it has been founded on the mistaken conception of uniting in one 
work two separate and totally distinct subjects: (1) banks, considered as cor- 
porations, and (2) the business of banking. The former subject relates to the 
law of corporations; and we have no hesitation in saying that it is treated 
much better in some of the leading works on that subject. He devotes a great 
deal of space to the rights and liabilities of stockholders in banking corpora- 
tions; but those rights and liabilities are not essentially different from the 
same rights and liabilities of other business corporations. Then he treats of 
the duties and liabilities of bank directors, but we are prepared to say without 
adequate fullness. He treats, in one chapter of 42 sections, the subject of 
officers and agents, dividing it into two articles: 1. Duties and Liabilities; 2. 
Representation of Bank by Officers. This entire subject is comprised within 
the space of 80 pages. There is no separate treatment, with adequate fullness, 
of the duties of that unique officer the cashier, nor of the duties of the teller. 
There is only one section devoted distinctly to the cashier. In the fourth 
volume of Judge Thompson’s work on Corporations there is a chapter relating 
exclusively to the cashier of a bank, comprising no less than 64 pages and 
divided into five articles. In the same work there is also a separate chapter 
on the teller of a bank, comprised in ten pages. If the author of the work 
under examination had omitted the consideration of matters common to all 
business corporations, and had confined himself to matters relating to the 
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business of banking, he would have had space enough to enable him to treat 
the business of banking with more fullness. 

With regard to the style of the author, he can hardly be said to have yet 
mastered a good English style. If he is a young man, as much of this book 
indicates, he may succeed in this; if he is an old maa, he never will. Neverthe- 
less, he generally succeeds in making himself understood, especially where he 
engages in the business of setting the courts right. Although an Illinois law- 
yer, he is not at all tender towards the Supreme Court of that State. In his 
«“ Introduction,’’ which is a very enjoyable piece of literature, we find this 
severe arraignment: ‘‘ Astonishing and incredible as it may seem, one court, 
the Supreme Court of Illinois, at an early period held that a deposit of paper 
for collection with an express company was a bailment, and made the first 
company responsible for its correspondents; yet the same court is heard later 
asserting in stentorian tones that the same deposit with a banker creates an 
agency, when the first bank is not liable for the defaults of its correspondents.”’ 
The fact is neither ‘‘ astonishing’’ nor ‘‘incredible,’? but the reason is very 
simple, my child: the banks loan money to the judges and renew their notes — 
the express companies do not. 

In another place,! he calls the court to penance for mistaking a common law 
declaration in an action to recover damages for deceit, for a bill of equity to 
shore up a breach of trust; and he ends by admonishing us that “ all judges 
ought to know the remedies for breaches of trust are equitable.’? Elsewhere he 
goads without mercy the judicial ox, whether lazy or breachy. But, alas, the 
said ox generally plods on, unmindful of his goading. In one of the three poet- 
ical quotations in his “ Introduction,’’ he thus describes the patient beast 
which, in this instance, seems to be a cow: — 


Yes, we arraign her; but she, 
The weary Titan, with deaf 
Ears and labor-dimm’d eyes, 
Regarding neither to right 

Nor left, goes passively by; 
Bearing on shoulders immense, 
Atlantean, the load, 

Well-nigh not to be borne, 

Of the too fast orb of her fate. 


In another of these poetical quotations, he takes the sting out of this goad- 
ing of the judicial oxen by saying that they are no worse than the rest of the 
lawyers: — 

“ There take (says Justice) ye each a shell, 
We thrive at Westminster on fools like you. 
’Twas a fat oyster, — live in peace, — adieu.” 


Another of these three poetical quotations is well suited to the political 
atmosphere of the day: — 


The calm eye that seeks 
Midst all the huddling silver, little worth, 
The one thin piece that comes pure gold. 
It is the opinion of our author ‘‘ that the decisions of the courts are not 
always correct expositions of the law; ’’ and he proves it by the following anec- 
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dote of the famous Boston lawyer, Sidney Bartlett. He was seen one day read. 
ing a volume of State reports. Some one asked him: ‘‘ Are you reading law?” 
‘* No,”’ he replied, ‘“‘ I am reading the decisions of our Supreme Judicial Court.” 
His answer would have been as apt could he have lived to say, ‘‘ No, I am read- 
ing Zane on Banks and Banking.” These poetical quotations of Doctor Zane 
are apt and well driven home. But O why, O why, did he fail to quote the 
following: — 
The time is out of joint; O cursed spite, 

; That I was ever born to set it right. 

But this work has a solid value in the fact that, in its chapters on banking, 
the results of a great many decisions are compacted together in a text which, 
though terse, seems sufficiently full to be well understood It is there, and 
not in flagellating the judges, that Dr. Zane has triumphed. The excellent 
manner in which the work has been printed is marred by the fact that, in a 
few places, cases are cited in the text instead of being dropped into the foot- 
notes. 


AMERICAN BANKRUPTCY REPORTS ANNOTATED, VOL. III.— American Bankruptcy Reports 
Annotated (Cited, “ Am. B. R.”). Reporting the Bankruptcy Decisions and Opinions in 
the United States of the Federa) Courts, State Courts and Referees in Bankruptcy. 
Edited by WILLIAM MILLER COLLIER, author of “ Collier on Bankruptcy,” and JaMESs 
W. Eaton, Instructor on the Law of Bankruptcy in the Albany Law School. Albany, 
N. Y.: Matthew Bender, Law Publisher. 1900. 

This, as its title page indicates, is a collection of the decisions of all courts, 
State and Federal, as well as of Referees, under the recent National Bankruptcy 
Act. It seems to be edited with care, is well printed, and considerable labor 
has been expended upon the volume in the way of annotations, and especially 
in the way of the best kind of annotations, which consist of references, ap- 
pended to euch case, to other cases upon the same subject. 


CHAPLIN ON LANDLORD AND TENANT. — A Treatise on the Law of Landlord and Tenant 
as it exists in the State of New York, including Summary Proceedings to Recover Pos- 
session of Real Property. By STEWART CHAPLIN, author of “ Suspension of the Power 
of Alienation,” “ The Law of Wills,” and “ Express Trusts and Powers.” New York: 
Baker, Voorhis & Co. 1899. 

This is a new work on an important title of the law, dealing with it as it has 
been established by statutes and judicial decisions in the State of New York. 
Whether it will runa successful race with the earlier work of Judge McAdam, 
now reaching a second edition, we are not prepared to say. Itis a work of 
about 850 pages, all told, prepared with seeming care and discrimination, and 
well printed. The State of New York has at the present time more than 
7,000,000 inhabitants, and it is quite plain that a treatise upon any considerable 
title of the law, confined to the statute and case-made law of that State, will 
prove of greater practical use, in the hands of judges and practitioners in that 
State, than will a general work on the subject; though it is quite likely that, for 
the acquisition of a general knowledge of the subject, works of a more general 
character, such as that of Taylor, should be studied. This work has a con- 
siderable collection of forms. Its index is extensive and seemingly thorough. 
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